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Reforming the European Insolvency Regulation ± a Legal and Policy Perspective  
 
This paper will critically evaluate the proposals for reform of the European Insolvency 
Regulation - regulation 1346/2000 - advanced by the European Commission.1 While criticised by 
some commentators as unsatisfactory, the Regulation is widely understood to work in practice.2  
7KH&RPPLVVLRQSURSRVDOVKDYHEHHQGHVFULEHGDVµPRGHVW¶3 and it is fair to say that they amount 
WR D µVervice¶ rather than a complete overhaul of the Regulation.4  The proposals will be 
considered under the following heads (1) General Philosophy; (2) Extension of the Regulation to 
cover pre-insolvency procedures; (3) Jurisdiction to open insolvency proceedings; (4) Co-
ordination of main and secondary proceedings; (5) Groups of Companies; (6) Applicable law; (7) 
Publicity and improving the position of creditors. 
A final section concludes.  The general message is that while there is much that is laudable in the 
Commission proposals, there is also much that has been missed out, particularly in the context of 
applicable law.  The proposals reflect an approach that, in this particular area, progress is best 
                                           
16HH5HSRUWIURPWKH&RPPLVVLRQRQWKHDSSOLFDWLRQRI&RXQFLO5HJXODWLRQ(&1R
RI0D\RQLQVROYHQF\SURFHHGLQJV&20DQG3URSRVDOIRUDQHZ5HJXODWLRQ
&20   ILQDO 6HH DOVR WKH +HVV2EHUKDPPHU3IHLIIHU H[WHUQDO HYDOXDWLRQ RI WKH
5HJXODWLRQ--867-&,935$2QWKHVDPHGD\DVLWVSURSRVDOVIRUUHIRUPRIWKH
,QVROYHQF\ 5HJXODWLRQ WKH &RPPLVVLRQ DOVR UHOHDVHG D &RPPXQLFDWLRQ  $ QHZ (XURSHDQ
DSSURDFKWREXVLQHVVIDLOXUHDQGLQVROYHQF\&20DQGD&RPPLVVLRQ6WDII:RUNLQJ
'RFXPHQW-6:'ILQDO6HHQRZWKH2SLQLRQRIWKH(XURSHDQ(FRQRPLFDQG6RFLDO
&RPPLWWHH RQ WKH SURSRVDO IRU D QHZ 5HJXODWLRQ ± &  DQG WKH UHSRUW IURP WKH
(XURSHDQ3DUOLDPHQW¶V&RPPLWWHHRQ/HJDO$IIDLUVRQ WKHSURSRVHGQHZ5HJXODWLRQGDWHGWK
6HSWHPEHUWKH³/HKQHUHSRUW´ 
2  6HH WKH VWDWHPHQW LQ WKH &RPPLVVLRQ UHSRUW WKDW WKH ³Regulation is generally regarded as a 
successful instrument for the coordination of cross-border LQVROYHQF\SURFHHGLQJVLQWKH8QLRQ´
- COM (2012) 743 final at p  4. 
3 6HH + (LGHQPXOOHU ³$ 1HZ )UDPHZRUN IRU %XVLQHVV 5HVWUXFWXULQJ LQ (XURSH 7KH (8
&RPPLVVLRQ¶V 3URSRVDOV IRU D 5HIRUP RI WKH (XURSHDQ ,QVROYHQF\ 5HJXODWLRQ DQG %H\RQG´
0DDVWULFKW-RXUQDO 
46HH0$UQROG4&³7KH,QVROYHQF\5HJXODWLRQD6HUYLFHRUDQ2YHUKDXO´6RXWK6TXDUH'LJHVW
0D\ 
achieved by a series of small steps rather than by a great leap forward.  This is not necessarily an 
approach that is mirrored in other areas of European policy making.5 
 
A. General philosophy 
The professed objective of the Insolvency Regulation is achieve greater efficiencies and 
effectiveness in the administration of cross-border insolvency cases.6 The preamble to the 
regulation also mentions the prevention of forum shopping i.e. the movement of assets or judicial 
proceedings from one Member State to another so as to try to take advantage of a more 
favourable legal position.7  
7KH 5HJXODWLRQ SXWV LQ SODFH D GHWDLOHG IUDPHZRUN IRU WKH PDQDJHPHQW RI FURVV-ERUGHU
LQVROYHQF\FDVHVZLWKLQ(XURSHDQGDWWHPSWVDSDUWLDOKDUPRQL]DWLRQRIFRQIOLFWV-RI-ODZUXOHVEXW
LWGRHVQRWVD\PXFKDERXWVXEVWDQWLYHLQVROYHQF\ODZ7KH6WDWHZKHUHWKHGHEWRUKDVLWVFHQWUH
RIPDLQLQWHUHVWVRUµ&20,¶LVJLYHQFHQWUHVWDJHZKHQLWFRPHVWRFROOHFWLRQDQGDGPLQLVWUDWLRQ
RIWKHGHEWRU¶VDVVHWV7KH&20,6WDWHLVJLYHQWKHH[FOXVLYHDXWKRULW\WRRSHQPDLQLQVROYHQF\
SURFHHGLQJVLQUHVSHFWRIWKHGHEWRU8 DQGWKHGHFLVLRQWRRSHQVXFKSURFHHGLQJVPXVWEHJLYHQ
                                           
5 )RU LQVWDQFH LQ WKH SULYDWH ODZ ILHOG WKH SURSRVDO IRU D &RPPRQ (XURSHDQ 6DOHV /DZ ± VHH
6(&ILQDODQG6(&ILQDODQGIRUDFULWLFDOHYDOXDWLRQVHH6:KLWWDNHU
³,GHQWLI\LQJ WKH /HJDO &RVWV RI 2SHUDWLRQ RI WKH &RPPRQ (XURSHDQ 6DOHV /DZ
´ 
&RPPRQ0DUNHW/DZ5HYLHZ 
65HFLWDOV  DQG 6HH JHQHUDOO\RQ WKH5HJXODWLRQ*0RVV , )OHWFKHU DQG6 ,VDDFV 7KH(&
5HJXODWLRQ RQ ,QVROYHQF\ 3URFHHGLQJV 2[IRUG 283 QG HG  , )OHWFKHU ,QVROYHQF\ LQ
3ULYDWH ,QWHUQDWLRQDO /DZ  2[IRUG 283 QG HG  7KH EDFNJURXQG RI PDQ\ RI WKH
XQGHUO\LQJ SULQFLSOHV DQG GHWDLOHG UXOHV LQ WKH 5HJXODWLRQ DUH H[SODLQHG LQ WKH 9LUJRV-6FKPLW
5HSRUW RQ WKH GUDIW (8 &RQYHQWLRQ RQ ,QVROYHQF\ 3URFHHGLQJV ZKLFK SUHFHGHG DQG
IRUHVKDGRZHGWKH5HJXODWLRQ:KLOHWKH9LUJRV-6FKPLW5HSRUWKDVQRRIILFLDOVWDWXVDQGZDVQRW
DJUHHGWRE\DOOWKH(80HPEHU6WDWHVQHYHUWKHOHVVLWLVRISHUVXDVLYHDXWKRULW\7KHUHSRUWLVWR
EHIRXQGLQDQDSSHQGL[WRWKHERRNVPHQWLRQHGDERYH 
75HFLWDO)RUDQLPSOLFLWGLVWLQFWLRQEHWZHHQµJRRG¶DQGµEDG¶IRUXPVKRSSLQJVHHWKHRSLQLRQ
RI$GYRFDWH*HQHUDO&RORPEHULQ6WDXELW]-6FKUHLEHU-&DVH->@(&5,->@->@ 
8$UWLFOH 
LPPHGLDWH IXOO DQG XQTXDOLILHG UHFRJQLWLRQ WKURXJKRXW WKH (89 :KLOH VHFRQGDU\ LQVROYHQF\
SURFHHGLQJVPD\EHRSHQHGLQ6WDWHVZKHUHWKHGHEWRUKDVDQµHVWDEOLVKPHQW¶10WKHHIIHFWRIWKHVH
SURFHHGLQJVLVKRZHYHU OLPLWHGWRDVVHWVZLWKLQWKHSDUWLFXODU6WDWH$FFRUGLQJWR$UWLFOH WKH
ODZRIWKH6WDWHZKHUHLQVROYHQF\SURFHHGLQJVDUHRSHQHGJRYHUQVWKHFRQGXFWDQGHIIHFWRIWKH
SURFHHGLQJVDQGWKHDUWLFOHVHWVRXWDQXPEHURIPDWWHUVWKDWDUHVSHFLILFDOO\VXEMHFWWRWKHODZ
JRYHUQLQJWKHRSHQLQJRIWKHSURFHHGLQJV7KHVHPDWWHUVLQFOXGHWKHDVVHWVZKLFKIRUPSDUWRI
WKHHVWDWHWKHSRZHUVRIWKHOLTXLGDWRUUXOHVJRYHUQLQJWKHORGJLQJYHULILFDWLRQDQGDGPLVVLRQRI
FODLPV DQG WKH SULRULW\ UDQNLQJ RI FUHGLWRUV $UWLFOHV - KRZHYHU VHW RXW D ZKROH KRVW RI
H[FHSWLRQVWRWKH$UWLFOHJHQHUDOUXOH 
/RRNLQJDWWKH(XURSHDQ,QVROYHQF\5HJXODWLRQIURPWKHSHUVSHFWLYHRILQWHUQDWLRQDOLQVROYHQF\
SULQFLSOH LWV JHQHUDO DSSURDFK DSSHDUV WR EH µXQLYHUVDOLVP¶ DOEHLW WHPSHUHG RU PRGLILHG E\
SUDJPDWLF FRQVLGHUDWLRQV 7KH XQLYHUVDOLVW SKLORVRSK\ VXJJHVWV WKDW WKHUH VKRXOG EH D VLQJOH
LQVROYHQF\ SURFHHGLQJ LQ UHVSHFW RI D GHEWRU ZKLFK FRYHUV DOO WKH GHEWRU¶V DVVHWV ZKHUHYHU
VLWXDWHG DQG WKDW DSSOLHV LQ UHVSHFW RI DOO WKH GHEWRU¶V OHJDO UHODWLRQVKLSV11 $UWLFOH  RI WKH
5HJXODWLRQ UHIOHFWV DXQLYHUVDOLVW DSSURDFKEXW WKH H[FHSWLRQV FRQWDLQHG LQ$UWLFOHV-FDVW D
GLIIHUHQWOLJKW$QRWKHUPRGLILFDWLRQWRWKHXQLYHUVDOLVWSKLORVRSK\LQWKH5HJXODWLRQFRPHVIURP
WKHIDFW WKDWVHFRQGDU\ LQVROYHQF\SURFHHGLQJVPD\EHRSHQHG LQ UHVSHFWRIDGHEWRUDQG WKHVH
                                           
9$UWLFOHVDQG 
10$UWLFOH 
11 )RU D GLVFXVVLRQ RI XQLYHUVDOLVP YHUVXV WHUULWRULDOLVP VHH * 0F&RUPDFN ³8QLYHUVDOLVP LQ
,QVROYHQF\3URFHHGLQJVDQGWKH&RPPRQ/DZ¶´2[IRUG-RXUQDORI/HJDO6WXGLHV
6HH DOVR -/ :HVWEURRN ³7KHRU\ DQG 3UDJPDWLVP LQ *OREDO ,QVROYHQFLHV &KRLFH RI /DZ DQG
&KRLFHRI)RUXP´$PHULFDQ%DQNUXSWF\/DZ-RXUQDO//R3XFNL³&RRSHUDWLRQLQ
,QWHUQDWLRQDO%DQNUXSWF\$3RVW-8QLYHUVDOLVW$SSURDFK´&RUQHOO/DZ5HYLHZ6
)UDQNHQ ³7KUHH 3ULQFLSOHV RI7UDQVQDWLRQDO &RUSRUDWH %DQNUXSWF\ /DZ$ 5HYLHZ´  
(XURSHDQ/DZ-RXUQDO 
SURFHHGLQJVGRQRWVHUYHVLPSO\DVPHFKDQLVPVIRUWKHPRUHFRQYHQLHQWFROOHFWLRQRIDVVHWVDQG
WKHLU UHPLVVLRQ WR WKH OLTXLGDWRU LQ WKH SULQFLSDO SURFHHGLQJV 7KH VHFRQGDU\ SURFHHGLQJV DUH
VXEMHFWWRWKHODZRIWKH6WDWHWKDWRSHQVWKHVHFRQGDU\SURFHHGLQJVZKLFKZLOODSSO\LQWHUDOLD
WR WKH GLVWULEXWLRQ RI WKH DVVHWV VXEMHFW WR WKH VHFRQGDU\ SURFHHGLQJV12 7KH UROH RI VHFRQGDU\
SURFHHGLQJV LQ WKH FRQWH[W RI 5HJXODWLRQ DFNQRZOHGJHV LPSOLFLWO\ WKH DOWHUQDWLYH WR
µXQLYHUVDOLVP¶QDPHO\µWHUULWRULDOLVP¶ZKLFKVXJJHVWVWKDWVHSDUDWHLQVROYHQF\SURFHHGLQJVPD\
EHRSHQHGLQDQ\6WDWHZKHUHDGHEWRUKDVDVVHWVDQGWKDWµORFDO¶DVVHWVVKRXOGEHLQSULQFLSOHEH
VHWDVLGHIRUWKHEHQHILWRIµORFDO¶FUHGLWRUV13 
Apart however, from a rather bald statement that the proper functioning of the internal market 
requires a cross-border insolvency initiative there is nothing much in the preamble about higher 
level objectives.  The Commission has painted the background to the proposed amendments with 
a far broader and bolder brush. The amendments are stated to be with a view to ensuring a 
smooth functioning of the internal market; its resilience in economic crises and the survival of 
businesses. Reference is made to the Europe 2020 strategy and the EU's current political 
priorities to promote economic recovery and sustainable growth, a higher investment rate and the 
preservation of employment.14  Language in the proposed new preamble refers to the extension of 
the regulation to proceedings ZKLFK ³SURPRWH WKH UHVFXH RI DQ HFRQRPLFDOO\ YLDEOH GHEWRU LQ
order to help sound companies to survive and give a second chance to entrepreneurs. It should 
                                           
127KLVZDVPDGHFOHDULQ5H$OLWDOLD/WG>@(:+&>@:/5 
13)RUDGHIHQFHRISURYLVLRQVULQJ-IHQFLQJDVVHWVIRUWKHEHQHILWRIµORFDO¶FUHGLWRUVVHHWKHSDSHU
E\ WKH 6LQJDSRUH &KLHI -XVWLFH &KDQ 6HN .HRQJ ³&URVV-%RUGHU ,QVROYHQF\ LVVXHV DIIHFWLQJ
6LQJDSRUH´6LQJDSRUH$FDGHP\RI/DZ-RXUQDO 
146HHH[SODQDWRU\PHPRUDQGXPDWWDFKHGWRWKH&RPPLVVLRQSURSRVDOVDWSDUD 
notably extend to proceedings which provide for the restructuring of a debtor at a pre-insolvency 
stage or which leave the existing management in place.´15 8QGHUO\LQJWKH&RPPLVVLRQDJHQGDLV
WKHDVVXPSWLRQWKDWLQDEXVLQHVVWKHUHLVDVXUSOXVRIJRLQJFRQFHUQYDOXHRYHUOLTXLGDWLRQYDOXH
DQGWKDWWKLVJRLQJFRQFHUQVXUSOXVLVEHVWFDSWXUHGLIWKHEXVLQHVVLVLQVRPHZD\UHVWUXFWXUHG
UDWKHU WKDQ WKHDVVHWVRI WKHEXVLQHVVEHLQJVROGRII WR WKHKLJKHVWELGGHU 167KLVDVVXPSWLRQLV
TXHVWLRQDEOH LQ WKDW WKH EHVW RXWFRPH PD\ EH WKH VDOH RI WKH HFRQRPLFDOO\ YLDEOH SDUW RI D
FRPSDQ\¶VEXVLQHVVZLWKWKHµEDGELWV¶EHLQJOHIWEHKLQGDQGOLTXLGDWHG 
&KDSWHU  RI WKH 86 %DQNUXSWF\ &RGH LV RIWHQ FLWHG DV WKH PRGHO WR ZKLFK (XURSHDQ
UHVWUXFWXULQJODZVVKRXOGDVSLUH17&KDSWHUKDVDVDJRDOWKHSUHSDUDWLRQDQGFRQILUPDWLRQRID
UHVWUXFWXULQJSODQ183URPLQHQW86FRPPHQWDWRUVVXJJHVW19WKDWLQ´WKHSDQWKHRQRIH[WUDRUGLQDU\
ODZVWKDWKDYHVKDSHGWKH$PHULFDQHFRQRP\DQGVRFLHW\DQGWKHQHFKRHGWKURXJKRXWWKHZRUOG
                                           
151HZUHFLWDO 
162QGLIIHUHQWFRQFHSWLRQVRIFRUSRUDWHUHVFXHVHH9)LQFK³&RUSRUDWH5HVFXH$JDPHRIWKUHH
KDOYHV´ /HJDO6WXGLHV ³&RUSRUDWH UHVFXH LQDZRUOGRIGHEW´ >@ -RXUQDORI
%XVLQHVV/DZ 
17See M Brouwer, ³5HRUJDQL]DWLRQLQ86DQG(XURSHDQ%DQNUXSWF\/DZ´European 
Journal of Law and Economics 5; A Tilley, ³(XURSHDQ5HVWUXFWXULQJ&ODULI\LQJ7UDQV-Atlantic 
0LVFRQFHSWLRQV´>@Journal of Private Equity 99; C Pochet, ³,QVWLWXWLRQDO&RPSOHPHQWDULWLHV 
ZLWKLQ &RUSRUDWH *RYHUQDQFH 6\VWHPV $ &RPSDUDWLYH 6WXG\ RI %DQNUXSWF\ 5XOHV´ 2) 6 
Journal of Management and Governance 343.  
18%DQNRI$PHULFDY1RUWK/D6DOOH6WUHHW3DUWQHUVKLS866HHDOVR+55HS
1RWK&RQJUHVV,VW6HVVLRQDQG86Y:KLWLQJ3RROV,QF86DW
 ³,Q SURFHHGLQJV XQGHU WKH UHRUJDQL]DWLRQ SURYLVLRQV RI WKH %DQNUXSWF\ &RGH D WURXEOHG
HQWHUSULVHPD\EHUHVWUXFWXUHGWRHQDEOHLWWRRSHUDWHVXFFHVVIXOO\LQWKHIXWXUH«%\SHUPLWWLQJ
UHRUJDQLVDWLRQ&RQJUHVVDQWLFLSDWHGWKDWWKHEXVLQHVVZRXOGFRQWLQXHWRSURYLGHMREVWRVDWLVI\
FUHGLWRUV¶FODLPVDQGWRSURGXFHDUHWXUQIRULWVRZQHUV«&RQJUHVVSUHVXPHGWKDWWKHDVVHWVRI
WKHGHEWRUZRXOGEHPRUHYDOXDEOHLIXVHGLQDUHKDELOLWDWHGEXVLQHVVWKDQLIµVROGIRUVFUDS¶´ 
196HH(:DUUHQ	-/:HVWEURRN7KH6XFFHVVRI&KDSWHU$&KDOOHQJHWRWKH&ULWLFV
 0LFKLJDQ /DZ 5HYLHZ  DW   7KH$PHULFDQ %DQNUXSWF\ ,QVWLWXWH KDV  HVWDEOLVKHG D
FRPPLVVLRQWRUHYLHZ&KDSWHUZLWKDYLHZWRDGYDQFLQJSURSRVDOVIRUOHJLVODWLYHUHIRUP±VHH
ZZZFRPPLVVLRQDELRUJ 
&KDSWHU  « GHVHUYHV D SURPLQHQW SODFH %DVHG RQ WKH LGHD WKDW D IDLOLQJ EXVLQHVV FDQ EH
UHVKDSHGLQWRDVXFFHVVIXORSHUDWLRQ&KDSWHUZDVSHUKDSVDSUHGLFWDEOHFUHDWLRQIURPDSHRSOH
ZKRVH PDMRULW\ UHOLJLRQ HPEUDFHV WKH LGHD RI OLIH IURP GHDWK´ 5HVWUXFWXULQJ PHFKDQLVPV
LQFOXGLQJ&KDSWHUDUHGHVLJQHGWRNHHSDEXVLQHVVDOLYHVRDVWRSUHVHUYHWKLVDGGLWLRQDOJRLQJ
FRQFHUQYDOXH7KHUHLVKRZHYHUDQRWKHUYLHZWKDWLIDFRPSDQ\HQFRXQWHUVHFRQRPLFGLIILFXOWLHV
WKHPRVWHIIHFWLYHVROXWLRQPD\EHWRVKXWLWGRZQ20  )RULQVWDQFHLIDFRPSDQ\LVSURGXFLQJ
JRRGVDQGVHUYLFHVIRUZKLFKWKHUHLVQRUHDG\PDUNHWWKHQWKHUHPD\EHQRSRLQWLQOHDYLQJLWLQ
H[LVWHQFH 7KHUHVHHPV OLWWOHPHULW LQVDYLQJDGRJIRRGFRPSDQ\LI WKHFRPSDQ\LVSURGXFLQJ
IRRG WKDW WKHDQLPDOVGRQRW OLNH213XWWLQJDLOLQJFRPSDQLHVRQD OLIH VXSSRUWPDFKLQHPD\ LQ
IDFW KDUP WKH VHFWRU RI WKH HFRQRP\ LQ ZKLFK WKH\ RSHUDWH  ,W PDNHV FRPSHWLWRUV VXIIHU E\
IRUFLQJWKHPWRFRPSHWHLQFURZGHGPDUNHWVZLWKULYDOVWKDWDUHUHVWUXFWXUHGDQGKDYHWKHLUGHEWV
UHGXFHGEXWZKLFKDUH XOWLPDWHO\ LQHIILFLHQW7KHUH LV DPRYH WKHUHIRUH WR DQHZ µ&KDSWHU¶
ZLWK D JUHDWHU HPSKDVLV RQ VDOHV RI WKH GHEWRU¶V EXVLQHVV DV D JRLQJ FRQFHUQ UDWKHU WKDQ RQ
UHVWUXFWXULQJVLQWKHWUDGLWLRQDOVHQVH22 
There is a bit of a gap however, between the rhetoric of the European Commission and the 
reality. 'HVSLWHWKHUKHWRULFWKH&RPPLVVLRQSURSRVDOVDUHHVVHQWLDOO\PRGHVWDQGSURFHGXUDODW
                                           
206HH&$GDPV³$Q(FRQRPLF-XVWLILFDWLRQIRU&RUSRUDWH5HRUJDQL]DWLRQV´+RIVWUD
/DZ 5HYLHZ   ³>0@RVW DVVHWV DUH SUREDEO\ QRW ILUP-VSHFLILF DQG VR PRVW LQVROYHQW
FRUSRUDWLRQV ZLOO QRW KDYH VXEVWDQWLDOO\ JUHDWHU JRLQJ FRQFHUQ WKDQ OLTXLGDWLRQ YDOXHV DQG
FRQVHTXHQWO\ZLOOQRWEHJRRGFDQGLGDWHVIRUDQHIIHFWLYHUHRUJDQL]DWLRQ´ 
21 6HH JHQHUDOO\ 0:KLWH ³'RHV &KDSWHU  6DYH (FRQRPLFDOO\ ,QHIILFLHQW )LUPV´  
:DVKLQJWRQ 8QLYHUVLW\ /DZ 4XDUWHUO\  ³7KH &RUSRUDWH %DQNUXSWF\ 'HFLVLRQ´  
-RXUQDORI(FRQRPLF3HUVSHFWLYHV 
22 6HH IRU H[DPSOH  .$\RWWH DQG '$ 6NHHO ³%DQNUXSWF\ RU %DLORXWV´   -RXUQDO RI
&RUSRUDWH/DZ³URXJKO\WZR-WKLUGVRIDOOODUJHEDQNUXSWF\RXWFRPHVLQYROYHDVDOHRI
WKHILUPUDWKHUWKDQDWUDGLWLRQDOQHJRWLDWHGUHRUJDQL]DWLRQLQZKLFKGHEWLVFRQYHUWHGWRHTXLW\
WKURXJKWKHUHRUJDQL]DWLRQSODQ´ 
OHDVWVRIDUDVUHYLVLRQRIWKH5HJXODWLRQLVFRQFHUQHGWKRXJKLQIDLUQHVVWRWKH&RPPLVVLRQLW
VKRXOG EH SRLQWHG RXW WKDW WKH\ DUH SDUW RI D EURDGHU SDFNDJH RI PHDVXUHV LQFOXGLQJ D
&RPPXQLFDWLRQ  RQ ³ $ QHZ (XURSHDQ DSSURDFK WR EXVLQHVV IDLOXUH DQG LQVROYHQF\´23
(VVHQWLDOO\ WKH 5HJXODWLRQ UHIRUP SURSRVDOV H[WHQG (XURSH-ZLGH UHFRJQLWLRQ XQGHU WKH
5HJXODWLRQ WR D JUHDWHU UDQJH RI UHVWUXFWXULQJ SURFHHGLQJV  7KLV H[WHQVLRQ ZLOO QRZ EH
FRQVLGHUHG 
B. Extension of the Regulation to cover µpre-insolvency¶ procedures 
 
&XUUHQWO\$UWLFOHSURYLGHVWKDWWKH5HJXODWLRQDSSOLHVWRFROOHFWLYHLQVROYHQF\SURFHHGLQJV
LQYROYLQJ WKH SDUWLDO RU WRWDO GLVLQYHVWPHQW RI WKH GHEWRU DQG WKH DSSRLQWPHQW RI D OLTXLGDWRU
$UW $UWLFOH JRHVRQWRVWDWHWKDWIRUWKHSXUSRVHVRIWKH5HJXODWLRQµLQVROYHQF\SURFHHGLQJV¶
VKDOO PHDQ WKH FROOHFWLYH SURFHHGLQJV UHIHUUHG WR LQ$UW  ZKLFK SURFHHGLQJV DUH OLVWHG LQ
$QQH[$  7KH (XURSHDQ FRXUW VDLG LQ %DQN +DQGORZ\24  WKDW RQFH SURFHHGLQJV DUH OLVWHG LQ
$QQH[$WRWKH5HJXODWLRQWKH\PXVWEHUHJDUGHGDVFRPLQJZLWKLQWKHVFRSHRIWKH5HJXODWLRQ
µ,QFOXVLRQ LQ WKH OLVW KDV WKH GLUHFW ELQGLQJ HIIHFW DWWDFKLQJ WR WKH SURYLVLRQV RI D UHJXODWLRQ¶
0RUHRYHU LQ 8OI .D]LPLHU] 5DG]LHMHZVNL25WKH (XURSHDQ FRXUW VXJJHVWHG WKDW WKH
5HJXODWLRQ DSSOLHG RQO\ WR WKH SURFHHGLQJV OLVWHG LQ WKH DQQH[267KHUHIRUH D IRUP RI 6ZHGLVK
GHEW UHOLHI SURFHGXUH FRQVLGHUHG LQ WKH FDVH GLG QRW IDOO ZLWKLQ WKH 5HJXODWLRQ DV LW ZDV QRW
                                           
23&206HHDOVR(XURSHDQ&RPPLVVLRQ3UHVV5HOHDVHRIWK-XO\-
KWWSHXURSDHXUDSLGSUHVV-UHOHDVHB,3--BHQKWP 
24%DQN+DQGORZ\Z:DUV]DZLH6$Y &KULVWLDQDSROVS]RR &DVH&-SDUDV±6HH
DOVRSDUD RIWKHRSLQLRQRI$GYRFDWH*HQHUDO.RNRWW 
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 Case C-461/11 ± judgment 8th November 2012. The court however also pointed out that the 
procedure did not entail the divestment of the debtor and therefore could not be classified as 
an insolvency procedure within the meaning of Article 1. 
263DUD 
LQFOXGHGLQWKH$QQH[ 
 
The annex may be over-inclusive in that it covers procedures that, strictly speaking, are not 
collective insolvency proceedings entailing the partial or total divestment of a debtor and the 
appointment of a liquidator. It may also be under-inclusive in that certain procedures in some 
countries may satisfy the Art 1(1) definition but are not listed in the Annex. There is also a time 
lag in that a State may introduce a new insolvency procedure but some time elapses before it 
appears in the Annex.27  
Under the proposed new regime the Regulation would apply to DSSO\ WR µFROOHFWLYH MXGLFLDO RU
administrative proceedings, including interim proceedings, which are based on a law relating to 
insolvency or adjustment of debt and in which, for the purpose of rescue, adjustment of debt, 
reorganisation or liquidation, (a) the debtor is totally or partially divested of his assets and a 
liquidator is appointed, or (b) the assets and affairs of the debtor are subject to control or 
supervision by a court.¶28 
This proposal would certainly allow a wider range of procedures to be listed in Annex A but there 
is no intention to alter the decisive effect attributed to inclusion in the list nor the procedure 
whereby a Member State notifies the Commission of what procedures it wants included in the 
list.  There is however a proposal whereby the Commission would examine whether a particular 
procedure notified to it satisfies the definition, and should be included in the Annex.29  The 
Commission would make the decision on inclusion rather than the Member States, acting through 
                                           
27There is a procedure under Article 45 whereby the Council, acting by qualified majority, may 
amend the Annex. 
281HZ$UWLFOH 
29 1HZ$UWLFOH   7KH /HKQH  UHSRUW VHH IQ  DW S  VXJJHVWV KRZHYHU WKDW LW LV QRW IRU
0HPEHU6WDWHVWRGHFLGHZKLFKSURFHHGLQJVIDOOXQGHU$QQH[$DQGLIWKH$UWLFOHFRQGLWLRQVDUH
PHWWKHQ³0HPEHU6WDWHVQHHGWRQRWLI\´ 
the Council, as under the present regime.  This amounts to a transfer of power to the Commission 
at the expense of Member states and it is questionable whether it will lead to more efficient or 
accurate outcomes unless there is a corresponding increase in the resources available to the 
Commission.  
$VIDUDVWKH8.LVFRQFHUQHGWKHPDLQSRLQWRIFRQWHQWLRQLQUHVSHFWRIWKHH[SDQGHGGHILQLWLRQ
RI µLQVROYHQF\ SURFHHGLQJV¶ LQ WKH SURSRVHG QHZ 5HJXODWLRQ LV LQ UHODWLRQ WR VFKHPHV RI
DUUDQJHPHQW  6FKHPHV RI DUUDQJHPHQW XQGHU WKH 8. &RPSDQLHV$FW KDYH SURYHG D SRSXODU
UHVWUXFWXULQJWRROIRUODUJHFRUSRUDWHGHEWDQGIRUODUJHFRPSDQLHV30LQFOXGLQJIRUHLJQ-UHJLVWHUHG
FRPSDQLHV317KH\VHUYHLQHIIHFWDVDIRUPRIµGHEWRU-LQ-SRVVHVVLRQ¶UHVWUXFWXULQJ7KHVFKHPH
SURFHGXUH HQDEOHV D FRPSDQ\ WR HQWHU LQWR D FRPSURPLVH RU DUUDQJHPHQW ZLWK DQ\ FODVV RI
FUHGLWRUVRUPHPEHUV,QWKLVZD\WKHFDSLWDOVWUXFWXUHRIDFRPSDQ\LQILQDQFLDOGLIILFXOWLHVPD\
EHUHDUUDQJHG7KHDUUDQJHPHQWPD\KDYHYDULRXVHOHPHQWVHLWKHUDORQHRULQFRPELQDWLRQVXFK
DVH[WHQGLQJWKHPDWXULW\RIORDQVSDUWLDOGHEWZULWHRIIRUFRQYHUWLQJGHEWLQWRRWKHULQVWUXPHQWV
LQFOXGLQJHTXLW\LQWKHFRPSDQ\7KHVWDWXWHUHTXLUHVWKDWDPDMRULW\LQQXPEHUUHSUHVHQWLQJ
LQYDOXHRI WKHFODVVRIFUHGLWRUVRUPHPEHUVDIIHFWHGPXVWDFFHSW WKHVFKHPH7KHFRXUWPXVW
DOVRVDQFWLRQDVFKHPHas being fair to the creditors as a whole.32  Once the statutory conditions 
are fulfilled, the scheme becomes binding even in respect of those creditors who did not give 
their consent.33  7KH VWDWXWRU\ SURYLVLRQV HQDEOH XQDQLPRXV OHQGHU FRQVHQW SURYLVLRQV LQ ORDQ
                                           
306HHJHQHUDOO\RQVFKHPHV*2¶'HD-/RQJDQG$6P\WK6FKHPHVRI$UUDQJHPHQW/DZDQG
3UDFWLFH2[IRUG283 
31 6HH 5H 6HDW 3DJLQH *LDOOH 6S$ >@ (:+&  3ULPDFRP +ROGLQJV *PE+ Y &UHGLW
$JULFROH >@ (:+&  >@ %&&  5H 5RGHQVWRFN *PE+  >@ (:+& 
>@%&&DQGVHHJHQHUDOO\/RRN&KDQ+R³0DNLQJDQGHQIRUFLQJLQWHUQDWLRQDOVFKHPHV
RIDUUDQJHPHQW´-RXUQDORI,QWHUQDWLRQDO%DQNLQJ/DZDQG5HJXODWLRQ 
322Q³IDLUQHVV´VHHRe Telewest Communications>@(:+& [2004] BCC 342. 
33 )RU GHWDLOV VHH 3DUW  RI WKH 8. &RPSDQLHV $FW   $V ZHOO DV EHLQJ XVHG IRU WKH
UHVWUXFWXULQJRIFRPSDQ\GHEW VFKHPHVDUHDOVRXVHG LQ WDNHRYHUVLWXDWLRQVDVDPHDQVIRU WKH
FRPSXOVRU\DFTXLVLWLRQRIVKDUHV 
DJUHHPHQWV DQG PRUH JHQHUDOO\ objections to a restructuring by minority lenders to be 
overcome.  
 
The fact however that schemes of arrangement are not listed under the Insolvency Regulation 
means that they are not entitled to the benefits of automatic EU wide recognition under Articles 
16, 17 and 25 of the Regulation.  On the other hand, the UK courts have a wider jurisdictional 
EDVH LQ WKDW WKH\ PD\ VDQFWLRQ VFKHPHV ZKHUH WKH UHOHYDQW IRUHLJQ FRPSDQ\ KDV D µVXIILFLHQW
FRQQHFWLRQ¶ZLWK WKH8., even though its COMI may not be in the UK.  Under Part 26 of the 
Companies Act 2006 dealing with schemes, the court has jurisdiction to sanction a scheme if the 
company is liable to be wound up under the Insolvency Act.  By virtue of s 221 of the Insolvency 
Act, a winding up order may be made in respect of a foreign registered company but established 
case law suggests that the jurisdiction to exercise winding up should only be exercised if the 
company is deemed to have a sufficient connection with the UK.  In cases like Re Drax 
Holdings Ltd34 the courts KDYHDSSOLHGWKHµVXIILFLHQWFRQQHFWLRQ¶WHVWin respect of schemes. For 
instance, in Re Rodenstock GmbH35  a sufficient connection with the UK was found to exist by 
virtue of the fact that the credit facilities extended to the company contained English choice of 
law clause and jurisdiction clauses and also by expert evidence to the effect that the German 
courts would recognise the English court order. 
The reason that schemes of arrangement are not listed under the Insolvency Regulation is that 
they are not necessarily a collective procedure nor an insolvency procedure.  Schemes, for 
instance, may be used as a takeover mechanism in respect of solvent companies and even in the 
restricting context they may only involve a few debtors rather than debtors or bondholders as a 
                                           
34>@(:+&>@ :/5 
35>@(:+&>@%&&6HHDOVR3ULPDFRP +ROGLQJV *PE+Y&UHGLW$JULFROH
>@(:+&>@%&&DQG5H6HDW3DJLQH*LDOOH6S$>@(:+& 
whole. 7KHH[SDQGHGGHILQLWLRQRIµLQVROYHQF\SURFHHGLQJV¶SURYLGHVDQRSSRUWXQLW\WRUHYLVLWWKH
issue of whether or not schemes should be listed under the Regulation. In accordance with the 
revised definition, one might argue that schemes of arrangement are based on a law relating to the 
adjustment of debts in which, for the purpose of adjustment of debt, the assets and affairs of the 
debtor are subject to control or supervision by a court.  They are also judicial proceedings.  While 
they are not invariably µFROOHFWLYH¶ SURFHHGLQJV, it is not clear what is meant by collective 
proceedings for the purpose of the Regulation and it should be possible to limit the application of 
the Regulation to certain types of schemes. 
It is unlikely however, that listing of schemes under the Regulation would be welcomed by UK 
restructuring professionals. On the one hand, there would be automatic EU wide recognition of 
schemes instead of the present piecemeal recognition but it would limit the jurisdiction of the 
English courts to sanction schemes to cases where a company had its centre of main interests in 
the UK.  No longer could the courts apply a PRUH IOH[LEOH µVXIILFLHQW FRQQHFWLRQ¶ WHVW  7KLV
would surely detract from the attractiveness of the UK as the restructuring venue of choice for 
large companies.  It might limit the financial and other opportunities of UK-based professionals.  
More seriously it might make large corporate restructuring more difficult to accomplish since not 
all jurisdictions may have the same advantageous laws as the UK that enable µKROG-RXWV¶DPRQJ
minority creditors to be overcome. 
 
C. Jurisdiction to open insolvency proceedings 
The Regulation gives jurisdiction to open main insolvency proceedings to the State where the 
debtor has its centre of main interests (COMI).  In the case of companies, there is a presumption 
that COMI is the same as the place of the registered office but this is only a presumption and it 
may be rebutted.  The only other guidance on COMI in the Regulation comes in recital 13 of the 
preamble which states WKDWWKH&20,³Vhould correspond to the place where the debtor conducts 
the administration of his interests on a regular basis and is therefore ascertainable by third 
SDUWLHV´  There has been considerable criticism of the COMI concept and its place at the heart of 
the Regulation.36  Certainly it is fact sensitive and capable of varying judicial interpretations 
particularly when, for example, the corporate headquarters, principal assets, place of main 
operations and place of incorporation are all in different countries.37  
It would be possible to reduce uncertainty by replacing the COMI test for main insolvency 
proceedings with an incorporation, or seat of registration test, or, less radically, by making the 
COMI equals place of registered office presumption rebuttable only in wholly exceptional 
circumstances.38  There are at least two drawbacks with this approach.  Firstly, the COMI test is 
mirrored in other international instruments such as the UNCITRAL Model Law on Cross-Border 
Insolvency and a unilateral departure from the COMI yardstick by the EU would cause 
disharmony and friction in the process of international insolvency co-operation.39  Secondly, 
while within the frontiers of the EU it may EHVRPHZKDWSHMRUDWLYHWRXVHWKHH[SUHVVLRQµOHWWHU
ER[LQFRUSRUDWLRQMXULVGLFWLRQV¶DFRPSDQ\PD\KDYHOLWWOHRUQRHFRQRPLFFRQQHFWLRQZLWKLWV
place of incorporation or registration.  The vast bulk of its activities may be carried out 
elsewhere.  In these circumstances, it seems perverse to give the place of incorporation the 
                                           
366HHJHQHUDOO\06]\GOR³3UHYHQWLRQRI)RUXP6KRSSLQJLQ(XURSHDQ,QVROYHQF\/DZ´
(XURSHDQ%XVLQHVV2UJDQL]DWLRQ/DZ5HYLHZ:-*5LQJH³)RUXP6KRSSLQJXQGHUWKH
(8 ,QVROYHQF\ 5HJXODWLRQ´   (XURSHDQ %XVLQHVV 2UJDQL]DWLRQ /DZ 5HYLHZ  *
0F&RUPDFN³-XULVGLFWLRQDOFRPSHWLWLRQDQGIRUXPVKRSSLQJLQLQVROYHQF\SURFHHGLQJV´
&DPEULGJH/DZ-RXUQDO 
37//R3XFNLLQ³7KH&DVHIRU&RRSHUDWLYH7HUULWRULDOLW\LQ,QWHUQDWLRQDO%DQNUXSWF\´ 
Michigan Law Review 2216, 2217 has gone so far as to say that the COMI concept is 
intentionally vague and practically meaningless. 
38 6HH JHQHUDOO\ J Armour, ³:KR 6KRXOG 0DNH &RUSRUDWH /DZ" (& /HJLVODWLRQ YHUVXV
5HJXODWRU\&RPSHWLWLRQ´Current Legal Problems 369; H Eidenmüller, ³)UHH&KRLFH
LQ,QWHUQDWLRQDO&RPSDQ\,QVROYHQF\/DZLQ(XURSH´European Business Organization 
Law Review 423. 
39$UWLFOHDQGVHH5H6WDQIRUG,QWHUQDWLRQDO%DQN/WG>@(:&$&LY>@&K 
jurisdiction to open main insolvency proceedings particularly when the courts of that State may 
be ill-equipped in terms of convenience and resources to carry out the task. 
The CRPPLVVLRQ¶VSURSRVDOVVWLFNZLWKWKH  COMI concept but try to put some more flesh on the 
bones by introducing a statutory codification of the case law from the European Court 
particularly in the Interedil decision.40 The proposals suggest a weakening, rather than a 
strengthening, of the COMI presumption.  The new language states that the COMI/ registered 
RIILFH SUHVXPSWLRQ PD\ EH UHEXWWHG ZKHUH ³a comprehensive assessment of all the relevant 
factors establishes, in a manner that is ascertainable by thiUGSDUWLHV WKDW WKHFRPSDQ\¶VDFWXDO
centre of management and supervision and of the management of its interests´ is located in 
another State.41 
 
Under the Regulation, for a party that is advantaged by the opening of insolvency proceedings in 
a particular country rather than others, there is an incentive to file proceedings first and then to 
ask questions later, if at all. The Regulation creates a figurative race to the court house door 
though WKHQRWLRQRIDµFRXUW¶XQGHUWKH,QVROYHQF\5HJXODWLRQLVVRPHWhing of a misnomer since 
it extends to administrative bodies and even insolvency practitioners (IPs) competent to open 
insolvency proceedings under the provisions of a particular national law.42  In marginal cases 
where the COMI of a company is debatable, the competent authorities of a Member State first 
seised of an insolvency matter may well be inclined to assert jurisdiction.43  Under the 
Commission proposals, a new Article 3b will impose a duty on courts and other bodies competent 
to open insolvency proceedings to examine ex officio whether or not they have jurisdiction in the 
                                           
40&DVH&->@%3,5 
411HZUHFLWDOD 
42 6HH WKH GHILQLWLRQ LQ$UWLFOH G DQG VHH DOVR 5H 6DOYDJH$VVRFLDWLRQ >@ (:+& 
>@ :/5>@->@ 
43+DQV%URFKLHU+ROGLQJV /WGY([QHU>@(:+&>@%&& 
particular case.  It is questionable however whether this requirement adds anything new and 
whether it amounts to anything more than an additional bureaucratic requirement ± in other 
words, a ³box-ticking´ exercise.  
7KH QHZ DUWLFOH DOVR JLYHV DQ\ ³creditor or interested party who has his habitual residence, 
domicile or registered office in a Member State other than the State of the opening of 
SURFHHGLQJV´WKHULJKWWRFKDOOHQJHWKHGHFLVLRQRSHQLQJPDLQSURFHHGLQJV7KHFRXUWRSHQLQJWKH
PDLQSURFHHGLQJVLVUHTXLUHGWRLQIRUPNQRZQFUHGLWRUV³RIWKHGHFLVLRQLQGXHWLPHLQRUGHUWR
enable them to challenge it."  This provision opens up the possibility that foreign creditors might 
have greater rights than local creditors to appeal against decisions opening insolvency 
proceedings.  This state of affairs appears to be anomalous. 
 
1. Insolvency-related actions 
 
The Commission proposals also suggest measures of clarification in respect of insolvency-related 
actions acknowledging that WKH ³GHOLPLWDWLRQ EHWZHHQ WKH %UXVVHOV , 5HJXODWLRQ DQG WKH
[Insolvency] Regulation is one of the most controversial issues relating to cross-border 
LQVROYHQFLHV´44 It proposes a codification of the decision in Seagon v Deko45 so that in the 
revised Regulation there would be a clear statement that courts opening insolvency proceedings 
also have jurisdiction in respect of actions that derive directly from the insolvency proceedings 
                                           
446HH5HSRUWIURPWKH&RPPLVVLRQRQWKHDSSOLFDWLRQRI&RXQFLO5HJXODWLRQ(&1R
RI0D\RQLQVROYHQF\SURFHHGLQJV&20ILQDODWS 
45 &DVH &- >@ (&5 - 6HH RQ WKH GHFLVLRQ / &DUEDOOR 3LQHLUR ³9LV DWWUDFWLYD
FRQFXUVXV LQ WKH (XURSHDQ 8QLRQ LWV GHYHORSPHQW E\ WKH (XURSHDQ &RXUW RI -XVWLFH´ ,Q'UHW
DWSS-DQGPRUHJHQHUDOO\$'XWWD ³-XULVGLFWLRQ IRU LQVROYHQF\-UHODWHGSURFHHGLQJV
FDXJKWEHWZHHQ(XURSHDQ OHJLVODWLRQ´ >@/OR\GV0DULWLPHDQG&RPPHUFLDO/DZ4XDUWHUO\
 
and are closely linked with them.46 This clarification is welcome but there is no guidance on what 
is DµGLUHFWO\DQGFORVHO\OLQNHGDFWLRQ¶Such guidance need not be exhaustive nor prejudice the 
generality of the term but it might follow the example of Article 4(2) which sets out conflict of 
law rules for determining the matters that are subject to the law of the State that opens the 
insolvency proceedings.  
The Commission has also proposed that a liquidator should be allowed to bring insolvency 
UHODWHGDFWLRQVLQWKHGHIHQGDQW¶VFRXQWU\RIGRPLFLOHDVZHOODVLQWKHLQVROYHQF\IRUXP47  This 
would allow a liquidator to couple an insolvency-related action with, for example, an action 
based on the duties of directors under company law.48 There is much merit in this proposal for, at 
the moment, a liquidator is faced with the prospect and the costs of potentially having to bring 
proceedings against the same defendant in two different countries. Proceedings under insolvency 
law to set aside pre-insolvency transactions, on the basis that they are detrimental to the general 
body of creditors, are insolvency-related.49  Therefore they should be brought in the State where 
the insolvency proceedings are opened whereas actions to recover company assets in a 
                                           
46 2Q ZKHWKHU WKH ,QVROYHQF\ 5HJXODWLRQ DSSOLHV ZKHUH WKH GHIHQGDQW LQ DQ LQVROYHQF\-UHODWHG
DFWLRQLVUHVLGHQWRXWVLGHWKH(8VHHWKHSUHOLPLQDU\UHIHUHQFHWRWKH(XURSHDQFRXUWLQ6FKPLGWY
+HUWHO-&DVH&-The Advocate General suggests that it does but the Virgos-Schmit report, 
see fn 6,  at paras 11 and 44 suggests otherwise. 
47  6HH 3URSRVDO IRU D 5HJXODWLRQ DPHQGLQJ &RXQFLO 5HJXODWLRQ (& 1R  RQ
LQVROYHQF\SURFHHGLQJV&20ILQDODWS 
48 7KH SURSRVDO DGGV WKDW LQVROYHQF\ UHODWHG DFWLRQV PD\ RQO\ EH EURXJKW LQ D FRXUW RI WKH
GHIHQGDQW¶VGRPLFLOHLIWKDWFRXUWKDVMXULVGLFWLRQXQGHUWKH%UXVVHOV5HJXODWLRQ %XWLWFRXOG
EH DUJXHG WKDW WKDW FRXUW KDV QR MXULVGLFWLRQ E\ YLUWXH RI WKH EDQNUXSWF\ DQG DQDORJRXV
SURFHHGLQJVH[FHSWLRQXQGHUWKH%UXVVHOV5HJXODWLRQLQZKLFKFDVHWKHSURSRVDOPHDQVOLWWOHLQ
SUDFWLFH7KH+HVV2EHUKDPPHU3IHLIIHUH[WHUQDOHYDOXDWLRQRIWKH5HJXODWLRQLVPXFKFOHDUHURQ
WKLV SRLQW  ,W VWDWHV WKDW WKH OLTXLGDWRU VKRXOG EH HQWLWOHG WR ILOH WKH LQVROYHQF\-UHODWHG DFWLRQ
RSWLRQDOO\EHIRUH WKH FRXUWV RI WKH(8VWDWH LQ ZKLFK WKHGHIHQGDQW LV GRPLFLOHG LI DQG WR WKH
H[WHQW WKDW WKH ODWWHU FRXUWV KDYH MXULVGLFWLRQ RYHU WKH FRQQHFWHG FODLP XQGHU WKH %UXVVHOV 
5HJXODWLRQ--867-&,935$-DWSSDQG- 
 
496HDJRQY'HNR&DVH&->@(&5- 
GHIHQGDQW¶VSRVVHVVLRQVKRXOGEHEURXJKWLQWKH6WDWHZKHUHWKHGHIHQGDQWLVGRPLFLOHG50  This 
seems costly and inconvenient. It would minimize transaction costs if the actions could be 
combined and heard together in the same State. 
 
D. Improving the coordination of main and secondary proceedings 
The Insolvency Regulation departs from Universalist ideals by permitting the opening of 
secondary insolvency proceedings applying to assets in a State where the debtor has an 
³HVWDEOLVKPHQW´Local law applies to these secondary proceedings including local priority rules 
in respect of the distribution of assets.51 Under a truly universal regime the primary job of a 
liquidator in secondary proceedings would be merely to collect assets and hand them over to the 
liquidator in the main proceeding who would then distribute them in accordance with the law 
governing the main proceedings.  The opening of secondary proceedings protects the position of 
local preferential creditors whose claims would be regarded as non-preferential under the law of 
the main proceedings. 
The 5HJXODWLRQFRQWDLQVDQXPEHURISURYLVLRQV WR UHJXODWH WKH UHODWLRQVKLSEHWZHHQPDLQ DQG
VHFRQGDU\SURFHHGLQJV)LUVWO\DQ\µVXUSOXV¶WKDWUHPDLQVDIWHUSD\PHQWRIDOOFODLPVWKDWKDYH
EHHQORGJHGLQWKHVHFRQGDU\SURFHHGLQJVPXVWEHSDVVHGWRWKH Insolvency Practitioner (,3 LQ
WKHPDLQSURFHHGLQJVEXWLQSUDFWLFHWKHUHPD\EHQRWKLQJOHIWDIWHUFODLPVRIORFDOSUHIHUHQWLDO
FUHGLWRUVKDYHEHHQPHW6HFRQGO\WKHUHLVDGXW\LPSRVHGRQWKH,3VLQWKHPDLQDQGVHFRQGDU\
SURFHHGLQJVWRFRPPXQLFDWHSURPSWO\ZLWKRQHDQRWKHU527KLUGO\VHFRQGDU\SURFHHGLQJVFDQEH
VWD\HGIRUXSWRPRQWKVDWWKHUHTXHVWRIWKH,3LQWKHPDLQSURFHHGLQJVDOWKRXJKWKHFRXUWLQ
WKH VHFRQGDU\ SURFHHGLQJV JUDQWLQJ WKH VWD\ PD\ UHTXLUH WKH ,3 LQ WKH PDLQ LQVROYHQF\
                                           
50%\HUVY<DFKW%XOO&RUS>@(:+&>@%&& 
51$UWLFOHVLDQG 
52$UWLFOH 
SURFHHGLQJV WR WDNH DQ\ VXLWDEOH PHDVXUH WR JXDUDQWHH WKH LQWHUHVWV RI WKH FUHGLWRUV LQ WKH
VHFRQGDU\SURFHHGLQJVDQGRILQGLYLGXDOFODVVHVRIFUHGLWRUV53$UHTXHVWE\ WKHOLTXLGDWRUIRUD
VWD\PD\EHUHMHFWHGRQO\LILWLVPDQLIHVWO\RIQRLQWHUHVWWRWKHFUHGLWRUVLQWKHPDLQSURFHHGLQJV
7KHVWD\PD\EHH[WHQGHGIRUIXUWKHUWKUHH-PRQWKSHULRGVDWDWLPHEXWWKHVWD\PD\EHOLIWHGE\
WKHFRXUWZKHUHLWQRORQJHUDSSHDUVMXVWLILHGKDYLQJUHJDUGWRWKHLQWHUHVWVRIFUHGLWRUV)RXUWKO\
D FRPSRVLWLRQ LQ WKH VHFRQGDU\ SURFHHGLQJV PD\ QRW EHFRPH ILQDO ZLWKRXW WKH FRQVHQW RI WKH
OLTXLGDWRU LQ WKH PDLQ SURFHHGLQJ 6XFK FRQVHQW FDQQRW EH ZLWKKHOG KRZHYHU LI WKH ILQDQFLDO
LQWHUHVWVRIWKHFUHGLWRUVLQWKHPDLQSURFHHGLQJDUHQRWDIIHFWHGE\WKHFRPSRVLWLRQ 
 
The opening of secondary proceedings complicates the ,3¶V task in the main proceedings.  Apart 
from having to deal with another independent office holder, creditors in other countries are now 
in a stronger bargaining position.  )RUH[DPSOHDQ,3ZKRLVWU\LQJWRIRUPXODWHDQGLPSOHPHQW
SODQV IRU WKH VDOH RI WKH EXVLQHVV DV D ZKROH FRXOG ILQG WKH SODQV IUXVWUDWHG E\ FUHGLWRUV LQ D
SDUWLFXODU6WDWHZKR WDNH WKHYLHZWKDWDVHFRQGDU\ OLTXLGDWLRQ LQ WKDW6WDWHZRXOGEHWWHUVHUYH
WKHLULQWHUHVWV7KH(QJOLVKFRXUWVKDYHWULHGWRPLQLPL]HWKHSRWHQWLDOGLVUXSWLRQFDXVHGE\WKH
RSHQLQJRIVHFRQGDU\LQVROYHQF\SURFHHGLQJVWKURXJKWZRPHFKDQLVPV7KHILUVWLVWKHQRWLRQRI
µV\QWKHWLF¶ VHFRQGDU\ SURFHHGLQJV ,Q 5H &ROOLQV DQG $LNPDQ54 LW ZDV KHOG WKDW WKH 8.
,QVROYHQF\ $FW ZDV VXIILFLHQWO\ IOH[LEOH VR WKDW 8. ,3V VKRXOG REVHUYH SURPLVHV PDGH WR
FUHGLWRUV LQ RWKHU (8 6WDWHV WKDW ORFDO SULRULWLHV ZRXOG EH UHVSHFWHG LQ UHWXUQ IRU QRW RSHQLQJ
VHFRQGDU\ SURFHHGLQJV LQ WKH RWKHU 6WDWHV  ,Q HIIHFW WKH FUHGLWRUV JRW WKH EHQHILWV RI KDYLQJ
VHFRQGDU\SURFHHGLQJVZLWKRXW WKH WURXEOHRIJRLQJ WRRSHQ WKHP 7KHVHFRQGDU\SURFHHGLQJV
                                           
53$UWLFOH 
545H&ROOLQVDQG$LNPDQ(XURSH6$ >@(:+&>@%&& 
ZHUHµV\QWKHWLF¶UDWKHUWKDQDFWXDO6HFRQGO\LQ5H1RUWHO1HWZRUNV6$55DSURFHGXUHZDVSXWLQ
SODFH WR WU\ WRHQVXUH WKDW WKH ,3 LQ WKHPDLQSURFHHGLQJKDGD µYRLFH¶RQDQ\GHFLVLRQ WRRSHQ
VHFRQGDU\ SURFHHGLQJV 7KH DGPLQLVWUDWRUV RI YDULRXV FRPSDQLHV LQ WKH 1RUWHO JURXS ZHUH
JUDQWHG DQ RUGHU UHTXHVWLQJ RWKHU (8 FRXUWV WR JLYH QRWLFH RI DSSOLFDWLRQV WR RSHQ VHFRQGDU\
LQVROYHQF\SURFHHGLQJVLQUHVSHFWRI1RUWHOFRPSDQLHVDQGWRDOORZWKHPWRPDNHVXEPLVVLRQV
RQVXFKDSSOLFDWLRQV7KHDGPLQLVWUDWRUVZHUHRIWKHYLHZWKDWWKHEHVWRSWLRQWRPD[LPLVHYDOXH
IRU1RUWHO¶VFUHGLWRUVZDV WKURXJKD FRRUGLQDWHG UHVWUXFWXULQJRI WKH HQWLUHJURXS$FFRUGLQJO\
WKH\ZLVKHGWRDYRLGVHFRQGDU\LQVROYHQF\SURFHHGLQJVRQWKHEDVLVWKLVZDVOLNHO\WRLPSHGHD
JOREDOUHVWUXFWXULQJDQGUHGXFHWKHYDOXHXOWLPDWHO\UHDOLVHGIRUWKHEHQHILWRIWKHFUHGLWRUV 
:KLOH ,3V DQG FRXUWV SDUWLFXODUO\ LQ WKH 8. KDYH GHYLVHG LPDJLQDWLYH VROXWLRQV WR SDUWLFXODU
LVVXHVWKURZQXSWKH5HJXODWLRQ56RQHLQVXSHUDEOHURDGEORFNLVSUHVHQWHGE\WKHIDFWWKDWZKLOH
PDLQ LQVROYHQF\SURFHHGLQJVPD\EH HLWKHU OLTXLGDWLRQRU UHVWUXFWXULQJSURFHHGLQJV VHFRQGDU\
SURFHHGLQJVRSHQHGDIWHUFRPPHQFHPHQWRIPDLQLQVROYHQF\SURFHHGLQJVFDQRQO\EHOLTXLGDWLRQ
SURFHHGLQJV57 2QH RI WKH GUDIWHUV RI WKH 5HJXODWLRQ KDV H[SODLQHG that limiting secondary 
proceedings to liquidations was part of the overall compromise which led to the instrument 
gaining general acceptance. ³By opening a local liquidation proceeding, Member States can pull 
an emergency brake if they feel that unlimited recognition of foreign rehabilitation proceedings is 
unfair to their (or to their local creditors') interests.´58  Nevertheless, the limitation may make an 
overall business sale or restructuring more difficult to accomplish.59 
                                           
55>@(:+&>@%&& 
566HH&RPPLVVLRQ5HSRUW&20ILQDODWS 
57$UWLFOH 
586HH0%DO]³7KH(XURSHDQ8QLRQ&RQYHQWLRQRQ,QVROYHQF\3URFHHGLQJV´$PHULFDQ
%DQNUXSWF\/DZ-RXUQDO 
59  )RU FULWLFLVP VHH , )OHWFKHU ,QVROYHQF\ LQ 3ULYDWH ,QWHUQDWLRQDO /DZ 2[IRUG 283 QG HG
  
7KH&RPPLVVLRQ¶VSURSRVDOVUHWDLQDUROHIRUVHFRQGDU\SURFHHGLQJV±WKHUHGRHVQRWDSSHDUWR
KDYHEHHQVHULRXVFRQVLGHUDWLRQJLYHQWRWKHLGHDRIGRLQJDZD\ZLWKVHFRQGDU\SURFHHGLQJVDQG
HQWUXVWLQJDOOSRZHUWR WKHOLTXLGDWRULQ WKHPDLQSURFHHGLQJV 7KHSURSRVDOVKRZHYHUFRQWDLQ
PHDVXUHV WR LPSURYH WKH FRRUGLQDWLRQ RI PDLQ DQG VHFRQGDU\ SURFHHGLQJV DQG JHQHUDOL]H DQG
µ(XURSHDQLVH¶VRPHRIWKHSUDFWLFHVGHYHORSHGE\WKH(QJOLVK&RXUWVLQFDVHVOLNH5H&ROOLQVDQG
$LNPDQ DQG 5H 1RUWHO 1HWZRUNV  )LUVWO\ WKH FRXUW VHLVHG RI D UHTXHVW WR RSHQ VHFRQGDU\
SURFHHGLQJVPD\ WXUQGRZQ WKH UHTXHVW LI WKH ,3 LQ WKHPDLQSURFHHGLQJVJLYHVDQXQGHUWDNLQJ
that the distribution and priority rights enjoyed by local creditors if secondary proceedings had 
been opened will be respected in the main proceedings.60 According to the Commission, such a 
practice is currently not possible under the law of many Member States and the proposal 
introduces a new rule of substantive law.61 Secondly, the court seised with a request to open 
secondary proceedings is required to hear the liquidator of the main proceedings before making 
its decision.62  Thirdly, the proposal abolishes the requirement that secondary proceedings have to 
be liquidation proceedings.  Fourthly, the proposal extends the obligation to cooperate to the 
courts involved in the main and secondary proceedings.63 ³Consequently, courts will be obliged 
to cooperate and communicate with each other; moreover, liquidators will have to cooperate and 
communicate with the court in the other Member State involved in the proceedings.´64 Under the 
current Regulation, tKHUH LV QR H[SUHVV GXW\ RI FR-RSHUDWLRQ EHWZHHQ FRXUWV RSHQLQJ PDLQ DQG
VHFRQGDU\ LQVROYHQF\ SURFHHGLQJV EXW WKHUH KDYH EHHQ VXJJHVWLRQV WKDW VXFK D GXW\ VKRXOG EH
LPSOLHG65 
                                           
601HZ$UWLFOHVDQGD 
616HHH[SODQDWRU\PHPRUDQGXPDWWDFKHGWRWKH&RPPLVVLRQSURSRVDODWSDUD 
621HZ$UWLFOH 
631HZ$UWLFOHD 
64([SODQDWRU\PHPRUDQGXPDWSDUD 
656HH0RVV)OHWFKHUDQG ,VDDFV7KH(&5HJXODWLRQRQ,QVROYHQF\3URFHHGLQJV 2[IRUG283
,QWKHUHJLPHXQGHUWKHUHYLVHG5HJXODWLRQWKHUHZLOOVWLOOEHDUROHIRUVHFRQGDU\SURFHHGLQJV66
7KHUHIRUH LW FOHDUO\ PDNHV VHQVH WR WU\ WR LPSURYH WKH FRRUGLQDWLRQ RI PDLQ DQG VHFRQGDU\
SURFHHGLQJV ZKLOH DFNQRZOHGJLQJ DQG SD\LQJ UHVSHFW WR WKH GRPLQDQW UROH RI WKH PDLQ
SURFHHGLQJV 7KH PDLQ DQG VHFRQGDU\ SURFHHGLQJV VKRXOG EH FRRUGLQDWHG UDWKHU WKDQ ZRUN LQ
RSSRVLWLRQDQGFRQIOLFW7RWKLVHQGLWLVXVHIXODQGEHQHILFLDOWRSURYLGHFRXUWVLQRWKHU0HPEHU
6WDWHVZLWKGLUHFWDXWKRULVDWLRQ WR LPSOHPHQW WKHNLQGRIEHQHILFLDOSUDFWLFHV WKDW IRXQG IDYRXU
ZLWKWKH(QJOLVKFRXUWVLQ&ROOLQV	$LNPDQDQG1RUWHO,WLVDOVRXVHIXOWRVSHOORXWDQH[SUHVV
GXW\ RI FRRSHUDWLRQ EHWZHHQ WKH FRXUWV RSHQLQJ PDLQ DQG VHFRQGDU\ SURFHHGLQJV UDWKHU WKDQ
OHDYLQJ LW WR WKH UHDOPRI LPSOLFDWLRQDQG LQIHUHQFH 7KHFRXUWV LQGLIIHUHQWFRXQWULHVPD\QRW
QHFHVVDULO\GUDZWKHVDPHLQIHUHQFH0RUHRYHUJLYHQ WKH LPSRUWDQFHQRZDWWDFKHG WREXVLQHVV
DQG FRUSRUDWH UHVWUXFWXULQJ FRQILQLQJ VHFRQGDU\ SURFHHGLQJV WR OLTXLGDWLRQ SURFHHGLQJV VHHPV
UHJUHVVLYHDQGWKH&RPPLVVLRQSURSRVDOVVXJJHVWDZHOFRPHFKDQJH67 
 
E. Groups of Companies 
 
7KH,QVROYHQF\5HJXODWLRQGRHVQRWKDYHDQ\SURYLVLRQVRQJURXSVRIFRPSDQLHVZKHWKHURID
VXEVWDQWLYHRUSURFHGXUDONLQG68,QGHWHUPLQLQJZKHWKHULQVROYHQF\SURFHHGLQJVPD\EHRSHQHG
                                                                                                                                        
QGHGDWSDUD  
66 ,Q RQH UHVSHFW WKH UHYLVHG 5HJXODWLRQ ZRXOG H[WHQG WKH SRVVLELOLWLHV IRU RSHQLQJ VHFRQGDU\
SURFHHGLQJVWKURXJKSURYLGLQJLQDQHZ$UWLFOHWKDWWKHUHOHYDQWWLPHIRUDVVHVVLQJZKHWKHU
WKHGHEWRUSRVVHVVHVDQHVWDEOLVKPHQWZLWKLQDQRWKHU0HPEHU6WDWHLVWKHGDWHRIWKHRSHQLQJRI
WKHPDLQSURFHHGLQJV±VHHDOVRWKHQHZUHFLWDOE7KLVSURYLVLRQZRXOGUHYHUVHWKHGHFLVLRQRI
WKH&RXUWRI$SSHDOLQ7UXVWHHVRIWKH2O\PSLF$LUOLQHV3HQVLRQ6FKHPHY2O\PSLF$LUOLQHV6$
>@ (:&$ &LY  ZKLFK KROGV WKDW WKH UHOHYDQW GDWH IRU GHWHUPLQLQJ WKH H[LVWHQFH RI DQ
µHVWDEOLVKPHQW¶LVWKHGDWHRIWKHDSSOLFDWLRQWRRSHQWKHVHFRQGDU\SURFHHGLQJV. 
67$FFRUGLQJWRWKHH[SODQDWRU\PHPRUDQGXPDWSDUDWKLV³ensures that the opening of 
secondary proceedings does not automatically thwart the rescue or restructuring of a debtor as a 
ZKROH´ 
686HHJHQHUDOO\,0HYRUDFK³7KHµ+RPH&RXQWU\¶RID0XOWLQDWLRQDO(QWHUSULVH*URXS)DFLQJ
WKHIRFXVRI WKH LQTXLU\ LVRQDSDUWLFXODU LQGLYLGXDOFRPSDQ\DQG WKH&20,RI WKDWFRPSDQ\
DQGQRWRQ LWV VWDWXV DV DPHPEHURI D JURXSRI FRPSDQLHV7KH5HJXODWLRQ LJQRUHV WKH ZLGHU
JURXSSHUVSHFWLYHWKRXJKVRPHRIWKHFDVHODZIURP0HPEHU6WDWHVKDVDGRSWHGDQ³LQWHJUDWHG
HFRQRPLF XQLW´ DSSURDFK  7KLV DSSURDFK ORRNV DW WKH DIIDLUV RI WKH JURXS RI FRPSDQLHV DV D
ZKROHDQGPD\OHDGWRWKHFRQFOXVLRQWKDWUHODWHGFRPSDQLHVKDYHWKHLU&20,LQWKHVDPH6WDWH
HYHQ WKRXJK WKH FRPSDQLHV PD\ KDYH EHHQ LQFRUSRUDWHG LQ GLIIHUHQW 6WDWHV $FFRUGLQJ WR D
)UHQFK &RXUW69 WKH ´DQDO\VLV RI WKH FDVH ODZ RI WKH YDULRXV 0HPEHU 6WDWHV VKRZV WKDW FRXUWV
DGRSW D SUDJPDWLF DSSURDFK WHQGLQJ WR DOORZ VWUHDPOLQLQJ RI VWURQJO\ LQWHJUDWHG JURXSV RI
FRPSDQLHV´7KH (XURSHDQ FRXUW MXGJPHQW LQ WKH (XURIRRG FDVH70 KRZHYHU ILUPO\ IRFXVHV WKH
LQTXLU\RQWKHLQGLYLGXDOFRPSDQ\KROGLQJWKDW³ZKHUHDFRPSDQ\FDUULHVRQLWVEXVLQHVVLQWKH
WHUULWRU\ RI WKH 0HPEHU 6WDWH ZKHUH LWV UHJLVWHUHG RIILFH LV VLWXDWHG WKH PHUH IDFW WKDW LWV
HFRQRPLFFKRLFHVDUHRUFDQEHFRQWUROOHGE\DSDUHQWFRPSDQ\LQDQRWKHU0HPEHU6WDWHLVQRW
HQRXJKWRUHEXWWKHSUHVXPSWLRQODLGGRZQE\WKH5HJXODWLRQ´,QRWKHUZRUGVWKHSUHVXPSWLRQ
WKDWWKH&20,LVWKHSODFHRIWKHUHJLVWHUHGRIILFHSUHYDLOV 
More recently, in the Mediasucre case71 the European court rejected the proposition that a single 
COMI could automatically be inferred from the fact that the property of two companies has been 
intermixed.  The court said that such intermixing could be organised from two management and 
supervision centres in two different Member States. 
In dealing with the insolvency of related companies four different approaches are possible.  The 
most interventionist strategy is that of substantive consolidation and to pool the assets of related 
                                                                                                                                        
,QVROYHQF\´   ,QWHUQDWLRQDO DQG &RPSDUDWLYH /DZ 4XDUWHUO\  ³&HQWUDOLVLQJ
,QVROYHQFLHV RI 3DQ-(XURSHDQ &RUSRUDWH *URXSV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-RXUQDORI%XVLQHVV/DZ 
695H0327(&*PEK>@%&&DW 
70&DVH&-5H(XURIRRG,)6&/WG>@(&5- 
71&DVH&->@$OO(5(& 
companies.  As a general proposition this approach is unlikely to pass muster because it 
disregards the principle that a company is a legal entity separate and distinct from its controllers 
or constituent shareholders.  This principle is at the heart of most European legal systems and was 
recently reaffirmed by the UK Supreme Court.72  Some countries however, including Ireland, as 
DQH[FHSWLRQ WR WKH µVHSDUDWH FRUSRUDWH HQWLW\¶SULQFLSOHSHUPLW WKHSRROLQJRI DVVHWVRI UHODWHG
companies in certain limited circumstances. 73 Even in the UK this principle is not unknown, for 
in a case arising out of the collapse of Bank of Credit and Commerce International in the early 
1990s ± Re BCCI (No 2)74± it was held that pursuant to s 167 of the Insolvency Act 1986 the 
FRXUW FRXOG DSSURYH D µSRROLQJ¶ DJUHHPHQW ZKHUH WKH DVVHWV RI LQVROYHQW companies were so 
confused that it was impossible to define the assets of each company. 
A second, milder, approach is that of procedural consolidation, whether done on a de facto or de 
jure basis. In the UK, this result can be achieved by the appointment of the same IP to two or 
more members of the same corporate group. In cases like in Re Daisytek-ISA Ltd75this approach 
was effectively adopted in respect of cases under the Insolvency Regulation with the court 
holding all the members of a group of companies had their COMI in the UK despite 
incorporation in different countries. A variant of the procedural consolidation approach is 
employed in the US and this allows a bankruptcy filing in a district other than where a company 
has its centre of main interests.  Under the US code76 a bankruptcy case may be filed where a 
company had its domicile, residence, or principal place of business in the US or where an affiliate 
company had already filed a bankruptcy case.  This provision was used in the General Motors 
                                           
723UHVWY3HWURGHO5HVRXUFHV/WG>@8.6&>@:/597%&DSLWDOSOFY1XWULWHN
,QWHUQDWLRQDO&RUS>@8.6&>@:/5 
73 6HH V  RI WKH ,ULVK &RPSDQLHV$FW  2Q WKH 86 SRVLWLRQ VHH ' %DLUG ³6XEVWDQWLYH
&RQVROLGDWLRQ7RGD\´%RVWRQ&ROOHJH/DZ5HYLHZ 
74>@%&& 
75>@%&& 
7686& 
case to facilitate a bankruptcy filing by General Motors in New York even though the company 
had its headquarters and main operations in the US State of Michigan.  General Motors could 
µSLJJ\EDFN¶ RQ DQ HDUOLHU EDQNUXSWF\ ILOLQJ E\ D VPDOO DVVRFLDWHG FRPSDQ\ LQ 1HZ <RUN77   
Effectively the US venue rules allow for the insolvencies of a large group of associated 
companies to be administered from the same location. 78 
 
A third, even milder, approach is that of procedural cooperation with the insolvencies of different 
members of a corporate group administered in different States but with the separate IPs being 
subject to a duty to cooperate and given a role in the different proceedings. The final approach, 
and least interventionist strategy, would be simply to disregard the fact that the companies are 
related and to proceed with separate insolvency proceedings in respect of each company.  This 
approach is likely to be value destructive because the economic affairs of group members may be 
so entangled that meaningful returns can only be achieved through a coordinated group 
restructuring and/or sale of assets.  
,Q LWV SURSRVDOV WKH (XURSHDQ &RPPLVVLRQ DFNQRZOHGJHV WKH YLUWXHV RI WKH VHFRQG SURFHGXUDO
FRQVROLGDWLRQ DSSURDFK  ,W VWDWHV WKDW LWV proposals are not intended to preclude the ³existing 
practice in relation to highly integrated groups of companies to determine that the centre of main 
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 See Financial Times, 2 June 2009,  27.  6HHJHQHUDOO\RQWKHELJµFDU¶FDVHVLQWKH86D Baird, 
³Lessons from the Automobile Reorganizations" (2012) 4 Journal of Legal Analysis 271; S 
Lubben, ³No Big Deal: The GM and Chrysler Cases in Context´ (2009) 82 American Bankruptcy 
Law Journal 531; M Roe and D Skeel, ³$VVHVVLQJ WKH &KU\VOHU %DQNUXSWF\´  
Michigan Law Review 727. 
78)RUYRFLIHURXVFULWLFLVPRIEDQNUXSWF\IRUXPVKRSSLQJLQWKH86VHH/0/R3XFNL&RXUWLQJ
)DLOXUH +RZ &RPSHWLWLRQ )RU %LJ &DVHV LV &RUUXSWLQJ WKH %DQNUXSWF\ &RXUWV $QQ $UERU
8QLYHUVLW\RI0LFKLJDQ3UHVVEXWIRUUHEXWWDOVRIWKH/R3XFNLWKHVLVVHH%XIIDOR
/DZ5HYLHZDQGDOVR.$\RWWHDQG'6NHHO8QLYHUVLW\RI&KLFDJR/DZ5HYLHZ
6HHQRZ63DULNK ³0RGHUQ )RUXP6KRSSLQJ LQ%DQNUXSWF\´ >@&RQQHFWLFXW/DZ5HYLHZ
 
interests of all members of the group is located in one and the same place and, consequently, to 
open proceedings only LQDVLQJOHMXULVGLFWLRQ´79 
The main thrust of the Commission proposals is to extend the principles of cooperation 
applicable in the context of main and secondary proceedings to insolvency proceedings involving 
different members of the same group of companies.  Both IPs and courts are obliged to cooperate 
but this cooperation may take different forms depending on the circumstances of the case. IPs 
should exchange relevant information and cooperate in the elaboration of a rescue or 
restructuring plan where this is appropriate. Cooperation by way of protocols is explicitly 
mentioned and the Commission suggests that this reference both acknowledges the practical 
importance of these instruments and further promotes their use.80 Courts can cooperate, in 
particular, by the exchange of information and by coordinating the administration and supervision 
of the assets and affairs of the group companies as well as coordinating the conduct of hearings 
and the approval of protocols. 
The proposal also gives an IP standing in relation to insolvency proceedings affecting another 
member of the same group. In particular, the liquidator has a right to be heard in these other 
proceedings; to request a stay of the other proceedings and to propose a rescue or restructuring 
plan in accordance with the law applicable to those proceedings. The IP also has the right to 
attend and participate in a meeting of creditors.81 The Commission suggests that these procedural 
tools will enable the IP with the biggest interest in a successful group restructuring to submit a 
coordinated restructuring plan even if this plan does not meet with the approval of the IPs of 
                                           
796HHH[SODQDWRU\PHPRUDQGXPDWWDFKHGWRWKH&RPPLVVLRQSURSRVDOV&20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806HHQHZ$UWLFOHDDQGSDUDRIWKHH[SODQDWRU\PHPRUDQGXP 
811HZ$UWLFOHG 
other group members.82  The proposals however, also open up the possibility of procedural chaos 
with different restructuring plans being put forward by different IPs. Practical arrangements will 
have to be worked out to ensure that this potentially valuable procedural tool does not become an 
arena for personal wrangling and conflict and an instrument for increased transaction costs. 
Another point concerns the definition of members of a corporate group.  It is defined as a number 
of companies consisting of parent and subsidiary companies. A parent company is defined in 
terms of control of a majority of voting rights in another company or membership of the other 
company plus the power to appoint or remove a majority of members of the administrative, 
management or supervisory board or the ability to exercise a dominant influence.83  It has been 
argued that this definition is too limited because it fails to capture and reflect the myriad forms in 
which corporate groups are now structured.84 
The cooperation approach set out in the Commission proposals have been taken a stage further in 
the Lehne 2 report prepared by the Committee of Legal Affairs of the European Parliament.85  
This report suggests the possibility of opening group coordination proceedings that would sit 
alongside the separate insolvency proceedings opened in respect of members of the group of 
companies.  The coordination proceedings would allow for the appointment of a coordinator.  
1RWRQO\ZRXOGWKHFRRUGLQDWRUDFWDVDVRUWRIµVXSHU-PHGLDWRU¶EHWZHHQWKHGLIIHUHQW,3VEXWKH
DOVR KDV WKH WDVN RI ³SUHVHQWLQJ D JURXS FRRUGLQDWLRQ plan that identifies, describes and 
UHFRPPHQGVDFRPSUHKHQVLYHVHWRIPHDVXUHV´86 that are appropriate to an integrated resolution 
of the group insolvency. 
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856HH/HKQHUHSRUWIQDWSS-DQG- 
86,ELGDWS 
While it can hardly be doubted that the amicable settlement of disputes between IPs is beneficial, 
the particular scheme envisaged by Lehne may not offer much of an improvement on the 
Commission proposals and it may in fact contribute to further costs and delay for at least three 
reasons.  For a start, there is a question about where group coordination proceedings may be 
FRPPHQFHG  7KH SURSRVDO VXJJHVWV WKDW LV VKRXOG EH LQ WKH 6WDWH ³ZKHUH WKH PRVW FUXFLDO
IXQFWLRQVZLWKLQWKHJURXSDUHSHUIRUPHG´%XWWKLVPD\EHQRHDV\LVVXHWRUHVROYH  Secondly, 
the group coordination plan has to be approved by the court and individual IPs have the 
opportunity of commenting upon the plan before it is approved.  Thirdly, the group coordination 
plan is not binding on individual IPs though they have a duty to consider the recommendations in 
the plan and to explain deYLDWLRQVIURPWKHSODQDWFUHGLWRUV¶PHHWLQJV 
 
F. Applicable law - Missed opportunities 
8QGHUWKH5HJXODWLRQWKHODZWKDWDSSOLHVWRLQVROYHQF\SURFHHGLQJVLVLQJHQHUDOWKHODZRIWKH
6WDWH WKDWRSHQV WKH LQVROYHQF\SURFHHGLQJEXW$UWLFOHV-FRQWDLQ VHYHUDO H[FHSWLRQV WR WKLV
JHQHUDOSULQFLSOH%\DQGODUJH$UWLFOHV-KDYHQRWEHHQWHVWHGWRWKHVDPHH[WHQWLQFDVHODZ
DV WKH &20, SULQFLSOH DQG WKH MXULVGLFWLRQ WR RSHQ LQVROYHQF\ SURFHHGLQJV  1HYHUWKHOHVV WKH
PHDQLQJRIVRPHRIWKH$UWLFOHV-SURYLVLRQVDVZHOODVWKHUXOHVRQ³ORFDWLRQ´RIDVVHWVLQ$UW
J VHHPVKURXGHG LQXQFHUWDLQW\ DQG WRGHWUDFW IURP WKH VHFXULW\RI WUDQVDFWLRQVZKLFK WKHVH
SURYLVLRQV DUH VXSSRVHG WR JXDUDQWHH  $UWLFOH  IRU H[DPSOH VWDWHV WKDW WKH RSHQLQJ RI
LQVROYHQF\SURFHHGLQJV VKDOOQRWDIIHFW ULJKWV LQ UHPRIFUHGLWRUVRYHUDVVHWV ORFDWHG LQ D6WDWH
RWKHU WKDQ WKH 6WDWH RI WKH RSHQLQJ RI SURFHHGLQJV877KH JHQHUDO YLHZ UHIOHFWHG LQ WKH9LUJRV
                                           
876HHJHQHUDOO\RQWKLV36PDUW³Rights In Rem, Article 5 and the EC´ (2006) 15 International 
Insolvency Review 18; M%DO] ³7KH(XURSHDQ8QLRQ&RQYHQWLRQRQ ,QVROYHQF\3URFHHGLQJV´
$PHULFDQ%DQNUXSWF\/DZ-RXUQDO- 
6FKPLW5HSRUW88LVWKDW$UWLFOHHPERGLHVDµKDUGDQGIDVW¶UXOH89that the holder of the right in 
rem can exercise its rights without any exception or limitation stemming from collateral carve-
outs for the benefit of unsecured creditors under the law of the COMI state.  This interpretation 
implies that Article 5 constitutes an exception to Article 4(2(i) which provides that the COMI 
SWDWH VKDOO GHWHUPLQH WKH UXOHV ³JRYHUQLQJ WKH GLVWULEXWLRQ RI SURFHHGV IURP WKH UHDOL]DWLRQ RI
assets, the ranking of claims and the rights of creditors who have obtained partial satisfaction 
after the opening of insolvency proceedings by virtue of a right in rem or through a set-RII´90 
Arguably, $UWLFOH  RYHUSURWHFWV D VHFXUHG FUHGLWRU ZLWK IRUHLJQ-ORFDWHG FROODWHUDO EHFDXVH LW
JLYHV D VWURQJHU OHYHO RI SURWHFWLRQ DJDLQVW WKH GHEWRU¶V LQVROYHQF\ WKDQ WKDW GHPDQGHG E\ WKH
QDWLRQDO ODZRI WKHVLWXV91 7KHUH LV DQ(8ERQXV±DERQXV IRU VHFXUHGFUHGLWRUV LQ(XURSHDQ
FURVV-ERUGHU LQVROYHQFLHV WKDW LV QRW DYDLODEOH LQ GRPHVWLF LQVROYHQFLHV92 8QOHVV VHFRQGDU\
LQVROYHQF\SURFHHGLQJVDUHRSHQHGLQDSDUWLFXODU6WDWHDVHFXUHGFUHGLWRULVDOORZHGWRHQIRUFH
DJDLQVW FROODWHUDO LQ WKDW 6WDWH HYHQ WKRXJK WKH FRXQWU\¶V GRPHVWLF ODZ ZRXOG QRW DOORZ
HQIRUFHPHQW 
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89 )RU XVH RI WKLV H[SUHVVLRQ VHH $- %HUHQGV ³7KH (8 ,QVROYHQF\ 5HJXODWLRQ 6RPH &DSLWD
6HOHFWD´ >@ 1HWKHUODQGV ,QWHUQDWLRQDO /DZ 5HYLHZ   DQG IRU GLVFXVVLRQ RI ULYDO
DSSURDFKHVVHH- 
90 7KH )LQDQFLDO 0DUNHWV /DZ &RPPLWWHH ,VVXH SDSHU QR  6HSWHPEHU  (XURSHDQ
,QVROYHQF\5HJXODWLRQDWSVXJJHVWVKRZHYHUWKDWWKHUHLVVRPHXQFHUWDLQW\RQWKHSRLQW6HH
DOVR$UWLFOHORQ WKH UROHRI WKH&20,6WDWH LQGHWHUPLQLQJZKR LV WREHDU WKH FRVWV DQG
H[SHQVHVLQFXUUHGLQWKHLQVROYHQF\SURFHHGLQJV 
916HHSDUDRIWKHSURSRVDOVSUHSDUHGE\,QVRO(XURSH5HYLVLRQRIWKH(XURSHDQ,QVROYHQF\
5HJXODWLRQ  - GUDIWLQJ FRPPLWWHH FKDLUHG E\ 5REHUW YDQ *DOHQ  0RUH JHQHUDOO\ RQ WKH
QHHG IRU UHIRUP RI $UWLFOH  VHH WKH SDSHUV E\ -HQQLIHU 0DUVKDOO DQG 0LFKDHO 9HGHU RQ WKH
ZZZHLU-UHIRUPHXZHEVLWH 
926HH09LUJRVDQG)*DUFLPDUWLQ7KH(XURSHDQ,QVROYHQF\5HJXODWLRQ/DZDQG3UDFWLFH7KH
+DJXH.OXZHU-³$UWLFOHIXQFWLRQVPRUHDVDUXOHRIVXEVWDQWLYHODZWKDQDVD
VLPSOH FRQIOLFW UXOH DQG ZKHQ FRPSDUHG ZLWK WKH QDWLRQDO ODZV FRQFHUQHG LW PD\ DIIRUG D
VWURQJHU OHYHO RISURWHFWLRQDJDLQVW WKH LQVROYHQF\ RI WKHGHEWRU WKDQ WKDWZKLFK WKHVHQDWLRQDO
ODZVGHPDQG´ 
Article 5 however, GRHVQRWGHILQHZKDWLVPHDQWE\D³ULJKWRIUHP´7KLVLVDVRXUFHRIVRPH
uncertainty but in general terms it covers security rights i.e. rights over property to ensure the 
payment of money or the performance of some other obligation. 
,W LV DOVRQRWFOHDUZKDW LVPHDQWE\³VKDOOQRWDIIHFW´ LQ$UWLFOHDQGZKHWKHU in particular it 
prohibits temporary restrictions on the enforcement of security; the writing down of secured debt; 
and the realization of security by an IP against the wishes of a secured creditor. 
 
7KH&RPPLVVLRQSURSRVDOVOHDYH$UWLFOHXQFKDQJHGEXWPDNHFHUWDLQWHFKQLFDODGMXVWPHQWVWR
WKH ROG $UWLFOH J LQFOXGLQJ QHZ UXOHV RQ WKH ORFDWLRQ RI EDQNV DFFRXQWV93 These changes 
introduce a welcome measure of clarification but certain difficulties remain; not least whether the 
location rules establish a hierarchy and how to treat tangible property that may be recorded in an 
ownership register.  The position of intellectual property rights is also unclear.94  
 
7KH&RPPLVVLRQDOVRSURSRVHVDQHZSURYLVLRQ ±DUWLFOHDRQQHWWLQJDJUHHPHQWV VWDWLQJ WKDW
VXFKDJUHHPHQWVVKDOOEHJRYHUQHGVROHO\E\WKHODZRIWKHFRQWUDFWJRYHUQLQJVXFKDJUHHPHQWV
7KLV SURSRVDO PD\ VXJJHVW WKDW QHWWLQJ DJUHHPHQWV DUH FXUUHQWO\ RXWVLGH $UWLFOH  RI WKH
5HJXODWLRQZKLFKLVZRUGHGVRDVWRSUHVHUYHFHUWDLQVHW-RIIULJKWV$UWLFOH GVWDWHVWKDWWKH
ODZRI WKH LQVROYHQF\ IRUXPVKDOOJRYHUQ WKHFRQGLWLRQVXQGHUZKLFKVHW-RIIVPD\EH LQYRNHG
EXWXQGHU$UW VHW-RIIULJKWVFDQVWLOOEHFODLPHGLIWKH\DUHSHUPLWWHGE\WKHODZDSSOLFDEOHWR
WKH LQVROYHQWGHEWRU¶V FODLP7KH %&&,95 OLWLJDWLRQ VKRZV WKDW VHW-RII ULJKWV GLIIHU VLJQLILFDQWO\
                                           
938QGHUWKH&RPPLVVLRQSURSRVDOVWKHµORFDWLRQ¶UXOHVZRXOGEHFRQWDLQHGLQDQHZ$UWLFOHI
DQGLQWKHFDVHRIcash held in accounts with a credit institution, the asset would be deemed to be 
located in the  State indicated in the 
account's IBAN. 
946HH&RPPLVVLRQUHSRUW-&20-DWS 
955H%DQNRI&UHGLWDQG&RPPHUFH,QWHUQDWLRQDO6$1R >@&K  
EHWZHHQ 6WDWHV DQG WKH SURYLVLRQ VDIHJXDUGV WKH SRVLWLRQ RI FUHGLWRUV ZKR KDYH HQWHUHG LQWR
FHUWDLQ WUDQVDFWLRQVRQ WKHEDVLV WKDW VHW-RII ULJKWVZRXOGEH DYDLODEOH 2Q WKHRWKHUKDQG WKH
H[SUHVVLRQµVHW-RII¶PD\EHXVHGLQGLIIHUHQW6WDWHVWRUHIHUWRGLIIHUHQWOHJDOSURFHVVHV,WLVQRW
FOHDUZKHWKHUWKHH[SUHVVLRQVKRXOGEHJLYHQDQDXWRQRPRXVLQWHUSUHWDWLRQIRUWKHSXUSRVHRIWKH
5HJXODWLRQ DQG ZKHWKHU WKLV LQWHUSUHWDWLRQ LQFOXGHV FRQWUDFWXDO QHWWLQJ  ,Q (XURIRRG96 WKH
(XURSHDQFRXUWVDLGWKDWWKH&20,FRQFHSWKDGWREHJLYHQDQDXWRQRPRXVLQWHUSUHWDWLRQEXWLQ
WKH%DQN+DQGORZ\FDVH97WKH\GHFOLQHGWRJLYHVXFKDQLQWHUSUHWDWLRQWRWKHFRQFHSWRIFORVXUH
RILQVROYHQF\SURFHHGLQJV 
 
7KH &RPPLVVLRQ DOVR PLVVHG WKH RSSRUWXQLW\ RI FOHDULQJ XS DQRWKHU DPELJXLW\ LQ WKH
LQWHUSUHWDWLRQ RI$UWLFOH  DQG LQ IDFW LQ WKH SURSRVHG QHZ$UWLFOH D FRPSRXQGV WKH DUHD RI
DPELJXLW\$UWLFOH  LQ DOORZLQJ VHW-RII ULJKWV WKDW DUH SHUPLWWHG E\ WKH ODZ DSSOLFDEOH WR WKH
LQVROYHQWGHEWRU¶V FODLPGRHVQRW VD\ZKHWKHURUQRW WKLVKDV WREH WKH ODZRI DQ(80HPEHU
6WDWH2QHPLJKWDUJXHWKDWWKLVOLPLWDWLRQLVLPSOLFLWLQWKH5HJXODWLRQEXWRQHFRXOGFRQWUDVWWKH
ZRUGLQJ RI $UWLFOH  DQG WKH SURSRVHG QHZ $UWLFOH D ZLWK $UWLFOH   $FFRUGLQJ WR
$UWLFOH P WKHODZRIWKHLQVROYHQF\IRUXPVKDOOGLFWDWHWKHUXOHVUHODWLQJWR WKHYRLGQHVV
YRLGDELOLW\ RU XQHQIRUFHDELOLW\ RI OHJDO DFWV GHWULPHQWDO WR DOO FUHGLWRUV  $UWLFOH  KRZHYHU
SURYLGHVDGHIHQFHZKHUH WKHSHUVRQZKREHQHILWHGIURPDQDFWGHWULPHQWDO WRDOO WKHFUHGLWRUV
SURYLGHVSURRIWKDWLWKHDFWLVVXEMHFWWRWKHODZRIDGLIIHUHQW0HPEHU6WDWHDQGLLWKDWODZ
GRHVQRWDOORZDQ\PHDQVRIFKDOOHQJLQJ WKDWDFW LQ WKHUHOHYDQWFDVH7KLVYHWR LVGHVLJQHG WR
XSKROGOHJLWLPDWHH[SHFWDWLRQVEDVHGXSRQWKHFLUFXPVWDQFHVWKDWH[LVWDWWKHWLPHRIDFWLQJEXW
WKHYHWRLVVSHFLILFDOO\VWDWHGWRDSSO\RQO\ZKHUHWKHUHOHYDQWODZLVWKHODZRIDQ(80HPEHU
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6WDWH,QFRPSDULQJWKHODQJXDJHRI$UWLFOHVDQGRQHFRXOGDSSO\WKHPD[LPH[SUHVVLRXQLXV
H[FOXVLRDOWHULXVRUDOWHUQDWLYHO\GLVPLVVWKHGLIIHUHQFHLQZRUGLQJDVVLPSO\GXHWRLPSUHFLVLRQ
DQGLQFRQVLVWHQF\RQWKHSDUWRIWKHGUDIWHU 
 
Article 10a is another proposed new article from the Commission and it amends Articles 8 and 10 
of the Regulation. Article 8 provides that the effects of insolvency proceedings on contracts 
conferring the right to acquire or make use of immovable property are governed solely by the law 
of the Member State within whose territory the immovable property is situated. Article 10 states 
that the effect of insolvency on employment contracts and relations shall be governed by the law 
applicable to the contract of employment. The preamble to the Regulation states that the purpose 
of this provision is to protect both employees and jobs.98 The intention is that the law applicable 
to the employment contract would determine, for example, whether liquidation operates to 
terminate or to continue employment contracts. Other important employment law related matters 
are left to the law of the insolvency forum, including the preferential status of employee claims in 
liquidation. 
 
The intended new Article 10a states that where the law of a Member State ³governing the effects 
of insolvency proceedings on the contracts referred to in Articles 8 and 10 provides that a 
contract can only be terminated or modified with the approval of the court opening insolvency 
proceedings but no insolvency proceedings have been opened in that Member State, the court 
which opened the insolvency proceedings shall have the competence to approve the termination 
RUPRGLILFDWLRQRI WKHVH FRQWUDFWV´ It seems that behind the Commission proposal is the view 
WKDW ³different labour law standards may hinder an insolvency administrator to take the same 
                                           
985HFLWDO 
actions with regard to employees located in several Member States and that this situation may 
FRPSOLFDWH WKHUHVWUXFWXULQJRIDFRPSDQ\´99  On the other hand, the effect of the amendment 
would seem to deprive Article 10 of practically all force.  Article 10 has made a policy choice 
and the new Article 10a makes a different policy choice.  Certainly, the two do not sit neatly side 
by side.  Take for example, the situation where the law governing an employment contract 
provides that the contact may only be terminated where insolvency proceedings have been 
opened in the State where that law is the municipal law.  Article 10 would not allow the contract 
to be terminated if insolvency proceedings have proceedings in another State under a different 
law yet Article 10a would seem to permit this to be done.  Another example is where the law of 
the employment contract specifies various conditions that have to be satisfied before the court 
can authorise the termination of the employment contract. The proposed new Article 10a does not 
spell out whether the courts in the state that opens the insolvency proceedings have to abide by 
the same conditions.   
 
The clarification to Article 15 proposed by the Commission is more defensible and more readily 
comprehensible. Article 15 provides that the effects of insolvency proceedings on a lawsuit 
pending concerning an asset or a right of which the debtor has been divested shall be governed 
solely by the law of the Member State in which that lawsuit is pending. The Commission 
proposes to make it clear that UHIHUHQFHWRµODZVXLWVSHQGLQJ¶LQFOXGHVDUELWUDWLRQSURFHHGLQJV100 
This clarification makes explicit what was held to be implicit in Article 15 by the English courts 
                                           
996HH&RPPLVVLRQ UHSRUW - &20 -  DW S7KH UHSRUW JRHVRQ WR VD\ WKDW ³WKLV
VLWXDWLRQLV LQKHUHQW LQWKHSROLF\FKRLFHXQGHUO\LQJ$UWLFOHZKLFKWKHHYDOXDWLRQVWXG\GRHV
QRW FDOO LQWR TXHVWLRQ $ KDUPRQL]DWLRQ RI FHUWDLQ DVSHFWV RI ODERXU ODZ FRXOG PLWLJDWH WKLV
SUREOHPEXWZRXOGEHGLIILFXOWWRDFKLHYHVLQFHODERXUODZLVGHHSO\URRWHGLQQDWLRQDOWUDGLWLRQV
DQGDWDQ\UDWHJREH\RQGWKHVFRSHRIWKHUHYLVLRQRIWKH5HJXODWLRQ´ 
1006HH&RPPLVVLRQUHSRUW-&20-DWS 
in Syska v Vivendi Universal SA.101 The court suggested that it would border on the irrational to 
protect the legitimate expectations of those who had commenced an action against the insolvent 
but not those who had initiated a reference to arbitration. 
 
G. Publicity and improving the position of creditors 
The Insolvency Regulation contains some provisions for publicizing the existence of insolvency 
proceedings but these are essentially voluntary.  Article 21 states that a liquidator may request 
that notice of the opening of insolvency proceedings and the decision appointing him should be 
published in other Member States in accordance with the publication procedures in those States.  
Article 22 states that a liquidator may request that the opening of insolvency proceedings should 
be registered in the land registers, the trade register and any other public registers kept in other 
Member states.  The publication of the opening of the insolvency proceedings triggers a 
presumption that a person honouring an obligation for the benefit of a debtor is aware of the 
opening of insolvency proceedings in respect of the debtor.102   
There may be a considerable time lag between the opening of insolvency proceedings and the 
proceedings being publicized in another State.  It is not therefore surprising that there have been a 
number of cases where main insolvency proceedings have been opened in an EU State even 
though main insolvency proceedings have already been opened in a different State. This was the 
case in Re Eurodis PLC103 where it was held that the courts of the State where the first 
proceedings had been opened were not entitled to disregard the second set of proceedings.  The 
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 Article 24 provides a good discharge to a person honouring an obligation for the benefit of the 
debtor if that person is unaware that insolvency proceedings in respect of the debtor have been 
opened in another Member State.   
 
103>@(:+&>@%&& 
court held that while a winding up order by a Belgian court probably ought not to have been 
made, since the main insolvency proceedings were in the UK, it had to stand as a valid order of 
the Belgian court unless set aside in Belgium. 
7KH&RPPLVVLRQSURSRVHVDQDPELWLRXVQHZUHJLPHWRHQKDQFHWKHSXEOLFLW\RISURFHHGLQJVZLWK
0HPEHU6WDWHVEHLQJUHTXLUHGWRSXEOLVKUHOHYDQWFRXUWGHFLVLRQVLQLQVROYHQF\FDVHVLQDµIUHH¶
DQGSXEOLFO\DFFHVVLEOHHOHFWURQLFUHJLVWHUWKDWLVLQWHUFRQQHFWHGZLWKWKHUHJLVWHUVRIRWKHU
0HPEHU 6WDWHV104 The information to be published includes information concerning the court 
opening the insolvency proceedings, the date of opening and of closing proceedings, the type of 
proceedings, the debtor, the liquidator appointed, the decision opening proceedings as well as the 
decision appointing the liquidator, if different, and the deadline for lodging claims. 
 
It is questionable whether the idea of a publicly accessible Community wide electronic register of 
insolvency proceedings is practically realisable. Moreover, given the considerable costs involved 
in the establishment and maintenance of such a system it is also questionable whether public 
funds should be committed to maintaining free access to the system. 
  
1. Improving the position of creditors   
2QHRIWKHUHDVRQVZK\µORFDO¶FUHGLWRUVPD\SUHVVIRUWKHRSHQLQJRIVHFRQGDU\SURFHHGLQJVLV
WKDWWKHPDLQSURFHHGLQJVDUHEHLQJWUDQVDFWHGLQDIDUDZD\FRXQWU\DQGLQDODQJXDJHZLWKZKLFK
WKH\PD\QRWEHIDPLOLDU)RUHLJQFUHGLWRUVPD\QRWEHIDPLOLDUZLWKWKHSURFHGXUHVLQWKH6WDWH
ZKHUHPDLQSURFHHGLQJVKDYHEHHQRSHQHGLQFOXGLQJWKHSURRIVWKDWKDYHWREHVXEPLWWHGDQGWKH
WLPHOLPLWVIRUORGJLQJFODLPVThe creditor may be required to provide a translation of the claim 
into one of the official language of the State where the proceedings have been opened. 
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 New Articles 20a, 20b, 20c and 20d and revised Articles 21 and 22. 
6XEPLWWLQJDFODLPPD\UHTXLUHWKHVHUYLFHVRIDIRUHLJQODZ\HURURWKHUSURIHVVLRQDO$OOWKHVH
WUDQVDFWLRQFRVWVPD\PDNHLWXQHFRQRPLFDOWRVXEPLWDFODLP7KH(XURSHDQ&RPPLVVLRQKDV
HVWLPDWHGWKDWWKHDYHUDJHFRVWIRUDIRUHLJQFUHGLWRURIORGJLQJDFODLPLV¼LQDFURVV-border 
FDVH ³'XH WR KLJK costs, creditors may choose to forgo a debt, especially when it involves a 
small amount of money. This problem mainly affects small and medium-sized businesses as well 
DVSULYDWHLQGLYLGXDOV´105 
Articles 40±42 set out practical steps to try to alleviate the disadvantage that foreign-based 
creditors may suffer in practice. According to a French Commercial Court in R Jung GmbH v 
SIFA SA,106 under these provisions, creditors, whose head offices were in an EU State than the 
State where the proceedings had been opened, were entitled to receive a notice of information 
ZLWK WKH WLWOH µ,QYLWDWLRQ WR ORGJHDFODLP7LPH OLPLWV WREHREVHUYHG¶7KHFRXUWVDLG WKDW WKLV
title must appear on a form at the top, in all official languages of the EU institutions. If it did not 
do so, then the creditor was not subject to any time limits in respect of the bringing of a claim. 
The provisions in the Regulation however do not establish a comprehensive procedural 
framework.  They only set out minimum rules enabling foreign creditors to lodge their claims 
and, under Article 42(2), the foreign creditor may be required to provide a translation of the claim 
LQWR WKH ODQJXDJH RI WKH 6WDWH WKDW RSHQV WKH SURFHHGLQJV  $FFRUGLQJ WR WKH &RPPLVVLRQ ³in 
some Member States requiring the translation has become the rule rather than the exception, 
thereby entailing additional costs and delays.´107 
                                           
1056HH&RPPLVVLRQUHSRUW-&20-DWSS- 
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1076HH&RPPLVVLRQUHSRUW-&20-DWS 
Recognising these issues, the Commission has fashioned a set of proposals that tries to facilitate 
the lodging of claims by foreign creditors.108 Firstly, it provides for the introduction of two 
standard forms.  One is for the notice to be sent to creditors and the other is for the lodging of 
claims. These standard forms will be made available in all EU official languages thereby 
reducing translation costs.  Secondly, each Member State is required to indicate at least one EU 
official language other than its own which it accepts for the purpose of the lodging of claims. 
Thirdly, foreign creditors are given at least 45 days following publication of the notice of opening 
of proceedings in the insolvency register to lodge their claims and this period applies regardless 
of any shorter periods under national law. Foreign creditors will also have to be informed if their 
claim is contested and afforded the opportunity of providing supplementary evidence to verify 
their claim. Finally, it is provided that representation by a lawyer or another legal professional 
shall not be mandatory for the lodging of claims.109 
&RQFOXVLRQ 
 
7KHJHQHUDOFRQVHQVXVUHIOHFWHGLQWKH&RPPLVVLRQSURSRVDOVVHHPVWREHWKDWWKH5HJXODWLRQRQ
WKHZKROHZRUNVZHOOWKDWIXQGDPHQWDOUHIRUPLVQRWQHHGHGDQGFRXOGLQIDFWEHGHVWDELOLVLQJ
EXWWKDWVRPHUHIRUPZRXOGEHEHQHILFLDOWRLPSURYHWKHSUDFWLFDORSHUDWLRQRIWKH5HJXODWLRQ110
/HDGLQJFRPPHQWDWRUV ZLWKYDU\LQJGHJUHHVRI HQWKXVLDVPKDYHGHVFULEHG WKHSURSRVDOV DV D
                                           
1085HYLVHG$UWLFOHV- 
1095HYLVHG$UWLFOH 
110 ,W VKRXOG EH QRWHG WKDW WKH 8. KDV ³RSWHG-LQ´ WR WKH SURSRVDO ± VHH ZULWWHQ PLQLVWHULDO
VWDWHPHQWRIWK$SULO³*RYHUQPHQWFRQVLGHUWKDWLWLVLQWKH8.¶VLQWHUHVWWRRSWLQWRWKH
SURSRVDOEHFDXVHLWZLOOEHRIJHQHUDOEHQHILWWRFUHGLWRUVDQGEXVLQHVVHVLQWKH8.DQG(8´7KH
VWDWHPHQW LV DYDLODEOH DW
KWWSZZZSXEOLFDWLRQVSDUOLDPHQWXNSDFPFPKDQVUGFPZPVWH[WP
KWP 
³vHU\GHFHQW´111 DQGDVD³PRGHVWDWWHPSW«WRLPSURYHWKHVWDWXVTXR´ 112  The proposal will 
probably not do any harm except perhaps in relation to groups of companies where the revised 
Regulation opens up the possibility of multiple different plans for a group restructuring being put 
forward by IPs in different countries.  Given however, the time and expense in trying to 
formulate a restructuring plan this nightmarish vista is unlikely to be seen much in practice. 
,Q WKHLU SURSRVDOV IRU D UHYLVHG 5HJXODWLRQ WKH &RPPLVVLRQ KDV VWXFN YHU\ PXFK ZLWKLQ WKH
IUDPHZRUNRIWKHH[LVWLQJ5HJXODWLRQ7KHSURSRVDOVGRQRWVHWRIIRQDQHZSDWKRUWU\WRGLVWXUE
WKH HVVHQWLDO EDODQFH RI LQWHUHVWV DW WKH KHDUW RI WKH SROLWLFDO FRPSURPLVHV WKDW PDNH XS WKH
,QVROYHQF\5HJXODWLRQ1135HFLWDORIWKHSUHDPEOHWR,QVROYHQF\5HJXODWLRQ114DFNQRZOHGJHG
WKDWDVDUHVXOWRIZLGHO\GLIIHULQJVXEVWDQWLYHODZVLWZDVQRWSUDFWLFDO WR LQWURGXFHLQVROYHQF\
SURFHHGLQJVZLWKXQLYHUVDOVFRSHWKURXJKRXWWKHHQWLUH(8DQGWKLVFDOFXOXVKDVQRWFKDQJHGYHU\
IXQGDPHQWDOO\2SLQLRQVVWLOOGLIIHURQWKHH[WHQWWRZKLFKDFRPSDQ\VKRXOGEHDOORZHGWRLJQRUH
RU VHW DVLGH H[LVWLQJ FRQWUDFWXDO FRPPLWPHQWV GXULQJ WKH LQVROYHQF\ SURFHVV 7KH SULRULW\
DIIRUGHG VHFXUHG FUHGLW115 DQG ZKHWKHU VHFXUHG FUHGLWRUV DUH VXEMHFW WR D EDQNUXSWF\ RU
                                           
1116HH*0RVV4&>@,QVROYHQF\,QWHOOLJHQFH 
1126HH+(LGHQPXOOHUIQ 
113 6HH ) 0XFFLDUHOOL´1RW -XVW (IILFLHQF\ ,QVROYHQF\ /DZ LQ WKH (8 DQG LWV 3ROLWLFDO
'LPHQVLRQ´(XURSHDQ%XVLQHVV2UJDQL]DWLRQ/DZ5HYLHZ 
1145HJXODWLRQ 
115 6HH -0 *DUULGR ³1R 7ZR 6QRZIODNHV DUH WKH 6DPH 7KH 'LVWULEXWLRQDO 4XHVWLRQ LQ
,QWHUQDWLRQDO %DQNUXSWFLHV´   7H[DV ,QWHUQDWLRQDO /DZ -RXUQDO  DW - that 
³WKHUHDUHQRWZRSULRULW\V\VWHPVWKDWDUHLGHQWLFDODQGWKDWKDUPRQL]DWLRQRUXQLILFDWLRQRIWKH
law in this area is extremely unlikely to happen. In fact, priority systems are but the expression of 
the hierarchy of values that permeate a given legal system. This means that graduation of 
creditors is primarily political, and that the influence of powerful groups ofcreditors, the inertia 
of legal tradition, or the conscious and deliberate choice to promote certain values, are the factors 
that explain the fundamental differences encountered in various jurisdictions around the world.´ 
UHVWUXFWXULQJPRUDWRULXPDQGZKHWKHUWKH\FDQEHVXEMHFWHGWRDUHVWUXFWXULQJSODQDJDLQVWWKHLU
ZLVKHVDUHDOVRDUHDVZKHUHQDWLRQDOGLIIHUHQFHVUHPDLQSURQRXQFHG116 . 
7KHUHDUHDOVRGLIIHUHQFHVRQWKHH[WHQWWRZKLFKWKHUHVKRXOGEHDQLQYHVWLJDWLRQRIWKHUHDVRQV
WKDWFDXVHGWKHFRPSDQ\¶VILQDQFLDOGLIILFXOWLHVDQGZKHWKHUFRPSDQ\PDQDJHPHQWFDQKHKHOG
SHUVRQDOO\ UHVSRQVLEOH IRU WKHVH IDLOLQJV 7KHUH DUH GLIIHUHQW LGHDV DERXW ZKHWKHU DQG LQ ZKDW
FLUFXPVWDQFHV SUH-LQVROYHQF\ WUDQVDFWLRQV PD\ EH VHW DVLGH DW WKH EHFNRQLQJ RI DQ LQVROYHQF\
DGPLQLVWUDWRU DQG WKH LPSRUWDQFH DVFULEHG WR WKH VHFXULW\ RI WUDQVDFWLRQV117 $QRWKHU LPSRUWDQW
DUHDRIGLIIHUHQFHFRQFHUQVWKHWUHDWPHQWRIHPSOR\HHVLQ LQVROYHQF\ZKHWKHULQ WKHFRQWH[WRI
FRQWLQXDWLRQRIHPSOR\PHQWRUSHQVLRQV1181DWLRQDOYDULDWLRQLQWKHSULRULW\JLYHQWRXQSDLGWD[
DQGHQYLURQPHQWDOFOHDQXSFODLPVLVDOVRFRPPRQ 
6RPH FRXQWULHV PD\ SODFH D VWURQJ HPSKDVLV RQ OLTXLGDWLRQ ZKHUHDV RWKHUV SXW D JUHDWHU
HPSKDVLVRQEXVLQHVVUHVWUXFWXULQJ7KHODVWLVKRZHYHULVDQDUHDZKHUHWKH&RPPLVVLRQKDYH
UHFRJQL]HG DQG WULHG WR IRUJH DKHDG ZLWK D QHZ FRQVHQVXV ,Q D &RPPXQLFDWLRQ RQ D QHZ
(XURSHDQDSSURDFKWREXVLQHVVIDLOXUHDQGLQVROYHQF\WKH\VD\ 
³$V(XURSHLVIDFLQJDVHYHUHHFRQRPLFDQGVRFLDOFULVLVWKH(XURSHDQ8QLRQLVWDNLQJDFWLRQWR
SURPRWHHFRQRPLF UHFRYHU\ERRVW LQYHVWPHQW DQGVDIHJXDUGHPSOR\PHQW ,W LV DKLJKSROLWLFDO
SULRULW\WRWDNHPHDVXUHVWRFUHDWHVXVWDLQDEOHJURZWKDQGSURVSHULW\´119 
                                           
116See JL Westbrook, C Booth, C Paulus and H Rajak, A Global View of Business Insolvency 
Systems (Washington DC, The World Bank, 2010). 
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UHVWUXFWXULQJ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  &RPSDUDWLYH /DERU /DZ DQG 3ROLF\
-RXUQDO-$UPRXUDQG6'HDNLQ³,QVROYHQF\DQGHPSOR\PHQWSURWHFWLRQWKHPL[HGHIIHFWV
RIWKH$FTXLUHG5LJKWV'LUHFWLYH
´,QWHUQDWLRQDO5HYLHZRI/DZDQG(FRQRPLFV 
119&RPPXQLFDWLRQ$QHZ(XURSHDQDSSURDFKWREXVLQHVVIDLOXUHDQGLQVROYHQF\&20
 DW S  FLWLQJ µ3UHVLGHQW¶ %DUURVR
V OHWWHU WR (3 3UHVLGHQW LQ WKH IUDPHZRUN RI WKH 6WDWH RI
8QLRQDGGUHVVRQ6HSWHPEHU 
7KH&RPPLVVLRQKLJKOLJKWVWKHLPSRUWDQFHRILQVROYHQF\UXOHVLQVXSSRUWLQJHFRQRPLFDFWLYLW\
DQGDVDILUVWVWHSWRZDUGVDFKLHYLQJLWVDPELWLRXVJRDOV LWSXWVIRUZDUG³WKHPRGHUQLVDWLRQRI
WKH (8 5HJXODWLRQ RQ LQVROYHQF\ SURFHHGLQJV´120 7KH UKHWRULF VHHPV RYHUEORZQ DQG IDU
GLYRUFHGIURPWKHTXLWHPRGHVWFKDQJHVSURSRVHGLQWKHUHYLVHG,QVROYHQF\5HJXODWLRQ :KLOH
WKHPRGHUQWHQGHQF\PD\EHWRK\SHHYHU\WKLQJDQGWRKHUDOGHDJHUO\UDIWVRIQHZLQLWLDWLYHVWKLV
DSSURDFK VRZV WKH VHHG RIGLOOXVLRQPHQW DQGGLVDSSRLQWHGH[SHFWDWLRQV 0RUHSURVDLFDOO\ WKH
&RPPLVVLRQ PLVVHG RXW RQ WKH RSSRUWXQLW\ IRU GHVLUDEOH FODULILFDWLRQV RI WKH 5HJXODWLRQ IRU
H[DPSOHLQWKHFRQWH[WRI$UWLFOHDQGVHFXULW\ULJKWVRYHUSURSHUW\ It suggests that the existing 
SURYLVLRQV³DSSO\VXIILFLHQWO\VPRRWKO\ZLWKLQWKH(8DQGWKHUHVSHctive fields of the lex fori and 
the lex situ VWULNH WKH ULJKWEDODQFH´ 121 It is difficult to concur with this conclusion when the 
provisions are unclear. Moreover, the Commission does not propose amendments to the 
provisions of the Regulation concerning the recognition of, and coordination with, insolvency 
proceedings opened outside the EU. ³>7@the main reason is that such provisions would be binding 
only in the territory of Member States and not in non-EU countries.´122 Nevertheless, in the 
context of set-off rights and netting agreements in Article 6, it would have been desirable to 
specify whether the Regulation applies if the relevant transaction is governed by a law of a non-
EU State. 
 
                                           
120&RPPXQLFDWLRQ$QHZ(XURSHDQDSSURDFKWREXVLQHVV IDLOXUHDQGLQVROYHQF\&20
DWS,QDGGLWLRQWKH&RPPLVVLRQVXJJHVWHGWKHDGRSWLRQRID(XURSHDQ(QWUHSUHQHXUVKLS
$FWLRQ3ODQZKLFKZRXOGLQFOXGHDFWLRQWRSURPRWHHIILFLHQWEDQNUXSWF\SURFHGXUHVDQGRIIHULQJ
VHFRQG FKDQFH 7KH SODQ ³(QWUHSUHQHXUVKLS  $FWLRQ 3ODQ 5HLJQLWLQJ WKH HQWUHSUHQHXULDO
VSLULWLQ(XURSH´&20ZDVUHOHDVHGRQWK-DQXDU\ 
1216HH&RPPLVVLRQUHSRUW-&20-DWS 
122$FFRUGLQJ WR WKH &RPPLVVLRQ UHSRUW DW S  a possible elaboration of a draft international 
convention would better achieve these objectives, and also ensure the Union's interests in 
reciprocal negotiations with the third countries. 
 
 
